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Price $5.00 Each 





Address Orders to 


_ THe BANKING LAW JOURNAL 
465 Main Street 
Cambridge, Mass. 











The FIRST 


NATIONAL CITY BANK 


of New York 


73 Branches in Greater New York 
eeeee*eee#ee#eeee#ee#e#ee#e®@ 





Head Office: 55 Wall Street, New York 


59 Branches Overseas 


Statement of Condition as of June 30, 1955 


ASSETS 


Cash, Go_tp AND Due From BANKS . . 6 6 «© © 
Unirep States GOVERNMENT OBLIGATIONS . « « « 
OBLIGATIONS OF OrHER FEDERAL AGENCIES « « « « 
State AND Municipat SECURITIES . . « «© «© «© « 
Gemen Seowerrms. ws tte eee eee 
Loans AND Discounts .. . ee + eR 
Rea Estate Loans AND Seems soe 0 e@ « 
Customers’ LIABILITY FOR ACCEPTANCES . « + « «¢ 


Stock 1n FeperAL Reserve BANK ... + 6 « « 
OwnersHIP OF INTERNATIONAL BANKING CORPORATION 
Bank Premises. . . ‘uae 28 @ @ © @ 


IreMs IN TRANSIT WITH Bncneues ae a a a 
OTHER AsseTS . ° . . . eee # # @© @ @ 


Total . . ee @ 6 626 @ 6 4 6 8 @ 6 


LIABILITIES 


DE ik ss es Se ee eS Oe Se ee ee 
LiaBILITY ON AccEPTANCES AND Bitts . $72,008,716 
Less: Own Acceprances IN PortFrouio 27,623,018 
Dve To Foreign Centra BANKS . . 2 2 2 @ « 
(In Foreign Currencies) 
RESERVES FOR: 
UnearNeED Discount AND OrHeR UNEARNED INCOMB 


Payments Unper AGREEMENT OF MERGER 
Datep Marcu 11,1955... . 


InTEREST, TAxes, OrHER AccRUED arene ETC. . 
a 


Capirar . so  $200,000,000 
(10,000 000 Shares—$2 20 Par) 
Suavmaws ..+:s+s+e20 6 6 « See 
Unpivipep Prorits ... . + + + 56,078,400 
Total . 


$1,629,936,191 
1,719,056,990 
45,738,966 
553,358,984 
127,201,545 
2,641,050,349 
32,923,095 
42,928,170 
15,000,000 
7,000,000 
33,068,518 
304,043 
8,421,608 
$6,855,988,459 


$6,174,785,823 
44,385,698 
19,193,300 
22,884,890 
1,641,200 


31,519,148 
5,500,000 


556,078,400 
$6,855,988,459 


Figures of Overseas Branches are as of June 25. 


$561,131,943 of United States Government Obligations and $20,712,000 of other assets are pledged 


to secure Public and Trust Deposits and for other purposes required or permitted by law. 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


Chairman of the Board Chairman of the Executive Committee President 
HOWARD C. SHEPERD ALEXANDER C. NAGLE JAMES S.ROCKEFELLER RICHARD S. PERKINS 





Vice-Chairman of the Board 


Affiliate of The First National City Bank of New York for separate 


administration of trust functions 


CITY BANK FARMERS TRUST COMPANY 


Head Office: 22 William Street, New York 


Capital Funds $32,321,580 








THE BANKING LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 














Vou. 72 JULY, 1955 No. 7 
Contents 
BANKING LAW ARTICLES Liability Under Special Cir- 
. aor SID noo voc evreccecasecen 497 
Refinements in Additional Ad- 
End” Mortgage .............. 457 Checks Until Injunction Re- 
. SEE 6cnbsnoneteananaeenwans 504 
Current Developments in Federal 
Banking Legislation .......... 473 Secret Agreement That Note 
Would Not be Enforced Held 
BANKING DECISIONS ie & acine head ek Grecian wm gre abe 508 
COMMERCIAL CREDIT LAW 
Bank’s Assignee Unsuccessful in Rs ca nae a mareau a aaa 512 
Suit on Forged Check Against 
Collecting Banks ........1... an 60. Se LEGISLATIVE 
TRENDS IN THE STATES ... 516 
Bank Providing Note and Con- 
tract Forms to Dealer Held TRUST DECISIONS ............ 520 
Holder in Due Course ....... 493 _- * ree 525 
Holding Drafts More Than 24 INVESTMENT AND FINANCE— 
Hours Does Not Give Rise to CE CE na oie dh on ah eee 529 


THE BANKING LAW JOURNAL is published monthly on 
the 15th of each month. Subscriptions, $10.00 a year in the 
United States and possessions; $11.00 in Canada and foreign 
countries. Single copies one dollar. Copyright 1955, by Bankers 
Publishiz:g Company. Entered cs Second Class Matter at the 
Post Office at Boston, Mass., under the act of March 8, 1879. 





BANKERS PUBLISHING COMPANY, Publishers 
465 MAIN STREET, CAMBRIDGE (42), MASS. 


New York Orrice: Hersert Cuase, Advertising Director 
110 East Enp Avenve — Regent 7-1540 
West Coast Advertising Representative, 
W. Hussarp Kernan, 1014 Alma Street, Menio Park, California 


Keith F. Warren, Editor and Publisher; Alezander Pugiis:, Business Manager 
Thor W. Kolie, Jr., Legai Editor; Oscar Lasdon, Associate Editor 








HOW TO AUDIT 
A BANK 


By MARSHALL C. CORNS 


This new book is a practical guide to bank auditing 
routine and procedure. It is designed not only to show 
how to audit any bank as required by law but discusses 
in detail the responsibilities of directors, the pitfalls of 
bank management and operation, and the positive pro- 
tectional and precautionary controls to set up so as to 
avoid embezzlements and defalcations. It contains many 
samples, schedules and forms used in undertaking an 
audit so that it is complete in every way. 


The author is a recognized authority on bank manage- 
ment problems and auditing practices, procedures and 
routines. For many years he has been a management 
consultant and advisor to banks and has had a career 
in banking from practical bank clerk to bank president 
in both city and country banks, large and small. 


Over 84 exhibits add to the usefulness of the book 
which makes it indispensable for bank directors, officers, 
auditors, students, bank examiners, public accountants, 
supervisory authorities and certified public accountants. 
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AN 
ESTATE PLANNER’S 
HANDBOOK 


by Mayo A. Shattuck and 


James F. Farr 


including for the first time a collection 
of annotated forms of wills and trusts 


The first edition of this book has been 
the standard guide for estate planners. 
Now, all sections of the work have been 
re-examined and revised to give you the 
most up-to-date, authoritative, step-by- 
step coverage of all aspects of estate 
planning. 


The broad scope of the Handbook is 
sufficient assurance of its practical value. 
The following special features increase 
its usefulness: 


A newly added collection of an- 
notated forms (204 pages), including, 
among others, a simple will and codicil, 
wills with a variety of family trust pro- 
visions, a will and revocable trust em- 
ploying the pour-over technique, and 
two stock purchase agreements and trusts. 


Completely rewritten chapters on 
taxation, bringing you up to date on 
this vital aspect of estate planning, with 
special emphasis on the marital deduc- 
tion. 


Expanded treatment of life insur- 
ance, and particularly business insurance 
trusts. 


This valuable work is the result of a 
vast amount of practical, firsthand ex- 
perience in all aspects of estate planning. 
The authors worked together for fifteen 
years and devoted most of their time in 
practice to problems in the field. Mr. 
Farr, who collaborated with Mr. Shattuck 
in the preparation of this Second Edition, 
also worked with him in the preparation 
of the First Edition. 


Practical answers to questions relating to — use of life insurance ¢ in- 
surance options @ business insurance trusts * key man insurance * use of wills in 
family and business plans ¢ will provisions * revocable trusts © selection of 
trustees * trustee's management powers @ prudent man investment rule © accouni- 
ings ® taxation of revocable and irrevocable trusts, of life insurance, and of powers 
of appointment © the marital deduction ¢ drafting © what state laws apply to 
trusts © death of major stockholder © and many other topics. 


Price $10.75 
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Refinements in Additional Advance 
Financing: The “Open End” Mortgage 
Reprinted with the permission of the editors of the Minnesota Law Review 


The recent boom in the American home building industry 
has induced progressive lenders to provide more attractive 
credit arrangements for home owners who wish to modernize, 
improve or remodel their homes." Several variants of the 
standard real estate mortgage have been introduced,’ among 
which is the so-called open end mortgage. This mortgage is 
ordinarily a combination of two traditional, relatively familiar, 
security arrangements. Under it, the borrower specifically 
offers his real property as security for a subsequent loan or 
advance. Therefore, the open end mortgage takes the form 
of a mortgage to secure optional future advances. In addition, 
a subsequent mortgage extension is usually contemplated by 
the parties.* 


1 New advantages in modern mortgages may include: (1) one composite loan on the 
total value of the equipment in addition to the real estate; (2) advances to cover 
modernization and equipment at no extra charge up to the original amount of the loan; 
(3) sickness and accident insurance guaranteeing mortgage payment as long as the 
disability lasts; (4) payment deferment of up to four months after the first three years; 
(5) self reducing interest rate, dropping as the equity increases. See 82 Architectural 
Forum 10 (Apr. 1945). 

2 An example is the “package mortgage.” See Note, 65 Harv. L. Rev. 478 (1952); 82 
Architectural Forum 10 (Apr. 1945). 

3 See 90 Architectural Forum 108 (June 1949). 

4 Although the repayment of the advance may be scheduled over the remaining term 
of the mortgage, see ibid., thus obviating any necessity for a mortgage extension, the 
more popular practice is to extend the original term of the mortgage at the time of the 
advance in order to keep the size of the loan payments to a minimum. See Life, July 
27, 1958, p. 61: “. . . There are five ways of repaying the loans: preserve the original 
mortgage period but increase payments; continue same payments but extend time; in- 
crease both time and payments a little; extend time but lower payments, and the 
‘balloon end’ maintaining both the original payments and time but paying off the extra 
lump sum at the end.” Most recent discussions of the “open end mortgage” do not 
seem to take into account a contemplated extension. See e.g., Ellery, Open End Mort- 
gages, 32 Title News 12 (July 1953); Hester, The Open End Mortgage, 28 Dicta 204 
(1951); Note, 23 Tenn. L. Rev. 195 (1954). 
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The use of the mortgage to secure optional future advances 
in home financing has in some measure been restricted due to 
the unacceptability to the FHA of this type of mortgage for 
Title I mortgage insurance.’ In addition, the unfamiliarity 
of lenders with this mortgage® and the presence of some un- 
certainty in the legal consequences arising from its use may 
have retarded its general adoption by home lenders. 


Nevertheless, the numerous advantages presented to both 
lender and borrower indicate that these obstacles will soon be 
overcome. The desirability to the mortgagor of this security 
device over the FHA Title I loan is chiefly due to the available 
long term repayment opportunities.’ In addition, the FHA 
Title I loan is technically restricted to home improvements ;° 
advances pursuant to mortgages to secure future optional ad- 
vances may be for any purpose upon which the parties speci- 
fically agree.’ The benefits which the parties derive in the way 
of convenience and savings’ make this mortgage preferable to 
the ordinary personal loan or to a refinancing arrangement. 


From the mortgagee’s standpoint, as the value of the secu- 
rity is increased, the mortgage becomes more valuable and the 
mortgagee’s equity in the property gives assurance that the 
loan will be a safe one." Further, the relationship created 


5 See Note, 65 Harv. L. Rev. 478, 486 n. 51 (1952). But the regulations governing 
the guaranty of home loans by the Veterans Administration specifically provides that the 
mortgagee may make limited kinds of additional advances. See 38 Code Fed. Regs. § 
36.4313 (1949). 

6 See 90 Architectural Forum 108 (June 1949). 

7 The F. H. A. Title I loan must be repaid within $3 years and $2 days and may not 
exceed $2500. 48 Stat. 1246 (1984), as amended, 12 U. S. C. § 1708 (Supp. 1952). 

8 Ibid. 

® However, the advance can be only for limited purposes if it is to be guaranteed by the 
Veterans’ Administration. See note 5 supra. 

10 With the ordinary mortgage to secure optional future advances, the mortgagor need 
only sign a note for the additional loan: Of course, where constructive notice is sufficient 
to cut off priority of subsequent advances, see notes 80-83 infra, it is the general prac- 
tice to record the advance. And in Minnesota, it may be necessary to record an ex- 
tension in order to prevent the statute of limitations from abrogating the right to foreclose. 
See notes 100-104 ifra. 

Where no extension is desired, the mortgage tax is reduced since the tax need be paid 
only upon the original indebtedness and the subsequent advance. If the mortgage is 
extended and an additional amount added, in all probability the tax will be imposed 
both upon the balance remaining on the old mortgage and the additional advance on 
the theory that a new mortgage has been given. See note 88-99 infra. 

Title insurance costs are reduced since in most states a search at the inception of the 
mortgage will suffice; and even in those states where constructive notice of an inter- 
vening lien will subordinate subsequent advances, it is not necessary to search any 
further than the date of execution of the mortgage. 


11 See 90 Architectural Forum 102-108 (June 1949). 
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allows the mortgagee to act as a check on excessive credit 
purchases by the mortgagor.” On the other hand, the mort- 
gagor is presented with an opportunity to obtain long-term 
credit at relatively low interest rates. As a result, he can afford 
better merchandise with consequent cheaper upkeep and main- 
tenance costs. The increasing utilization’ of this plan prom- 
ises to make it a familiar credit instrument in present and 
future home financing transactions. 


Form AND VALIDITY 


Mortgages to secure optional future advances are custom- 
arily drawn in one of the following forms: (1) the mortgage 
states that it is given to secure future advances;* (2) the 
mortgage states that it is given to secure future advances, 
but a maximum limit is set on the advances to be made; (3) 
the sum secured is stated in the mortgage, but only a part is 
actually transferred to the mortgagor. As between the parties, 
there is no requirement that the mortgage secure a contempor- 
aneous obligation, as long as the transaction is in good faith.”® 
It is not necessary that a definite sum be specified in the mort- 
gage,’® and although a specific consideration is stated in the 


12 See id. at 104. 

13 In 1948 lenders loaned approximately $100,000,000.00 to home owners under such 
mortgages. See 90 Architectural Forum 102 (June 1949). The Twin City Federal 
Savings & Loan Association in Minneapolis has adopted this type of mortgage as its 
standard real estate mortgage. 

14 A variation of this form, in general use, is the so-called “dragnet clause.” Although 
‘the wording may vary, it provides, in substance, that the mortgage is void only when 
the original obligation, and any and all other indebtedness, direct or indirect, to the 
mortgagee, now existing or hereafter created 1s paid. See, e.g., First v. Byrne, 238 
Towa 712, 28 N.W.2d 509 (1947); Smith, Open End Mortgages, 2 Portland U. L. Rev. 19 
(1952). The form currently being used by the Twin City Federal is not this broad, 
but it does provide that the mortgage shall be void only if the original obligation is 
repaid and “. . . any subsequent advances made by the Association to the mortgagors 
. . . by way of additional loan, or for any other purpose. .. .” 

15 E.g., Tenvoorde v. Tenvoorde, 128 Minn. 126, 150 N.W. $96 (1915); Teal v. Scanda- 
navian-American Bank, 114 Minn. 485, 181 N.W. 486 (1911). 


16 See, e.g., Thomas v. Blair, 208 Ala. 48, 93 So. 704 (1922). In New Hampshire, the 
mortgage to secure future advances is permissible only when the mortgagee binds him- 
self by contract to make advances, and thus makes the amount which the mortgage can 
secure certain or capable of being made certain. See N. H. Rev. Laws c. 261, §§ 3, 4 
(1942), as amended, N. H. Laws 1953, c. 20; 3 Glenn, Mortgages § 403 (1943). In 
Maryland, the mortgage for future advances is void unless the amount of each advance 
and the time when it is to be made are specifically stated in the mortgage. See Md. Ann. 
Code Gen. Laws art. 66, § 2 (1951); 3 Glenn Mortgages § 403 (1943); Watkins, Mary- 
land Mortgages for Future Advances, 4 Md. L. Rev. 111 (1940). But in Moultrie Bak- 
ing Co. v. Mobley, 170 Ga. 402, 152 S.E. 903 (1930), it was held that a statute re- 
quiring that the debt is specified in the mortgage did not require exact description, 
but only that the parties point out what they intended. 
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mortgage, the amount for which it may stand as security is 
not thereby limited if an intent to secure future advances can 
be discerned from the whole instrument.’ Moreover, a deed 
absolute on its face may be shown to be a mortgage to secure 
future advances.” 

The validity of mortgages to secure future advances, with 
certain statutory restrictions,” has long been established in 
this country and in England.” While the courts had little 
difficulty with the simple mortgage containing the clause pro- 
viding security for future advances, the mortgage which over- 
stated the amount actually due was accepted by certain courts 
with some reluctance,” regarded with suspicion,” and care- 
fully scrutinized to determine whether or not the transaction 
was made in good faith.” It was argued that the overstated 
amount misled and deceived the creditors when they applied 
to the record to ascertain the condition of the creditor’s prop- 
erty; that the creditor observing the amount secured, if unable 
to contact the mortgagee, would think it useless to take further 
steps to secure his legal debt.* However, a more persuasive 
line of reasoning advances the philosophy that such mortgages 
should be valid since the junior lienor cannot be injured, and 
in fact “ ... he may be pleasantly surprised to find that the 
senior lien is not so large as he has been led to believe.’ 

While the relationship created by the mortgage to secure 
future advances, no matter what form used, presents an op- 
portunity for possible collusion between the parties, the use- 
ful economic function served by this mortgage* has been 


17 Citizens’ Savings Bank v. Kock, 117 Mich. 2@5, 75 N.W. 458 (1898). 

18 E.g., Stitt v. Rat Portage Lumber Co., 96 Minn. 27, 104 N.W. 561 (1905); Madigan 
v. Mead, $1 Minn. 94, 16 N.W. 589 (1888); see $3 Glenn, Mortgages § 399 (1943). 

19 See note 8 supra. 

203 Glenn, Mortgages § 399 (1943); Jones, Mortgages Securing Future Advances, 8 
Texas L. Rev. $71, 372 (1980). 

21 See, e.g., Griffin v. New Jersey Oil Co., 11 N. J. Eq. 49 (Ch. 1855); Matz v. Arick, 
76 Conn. 388, 56 Atl. 680 (1904). 

22 See Shirras v. Craig, 7 Cranch 84, 50 (US. 1812). 

23 See Heim v. Chapel, 62 Minn. 338, 64 N. W. 825 (1895). 

24 See Griffin v. New Jersey Oil Co., 11 N. J. Eq. 49, 52-53 (Ch. 1855). 

25 See 3 Glenn, Mortgages 1600 (1943). 

26 See Jones, supra note 20, at 371-382. The mortgage to secure future advances may be 
used to secure: (1) loans to be made in the mortgagee’s interest; (2) loans or advances 
made under a line of credit; ($) the performance of a building contract; (4) bonds in 
a corporate mortgage. 3 Glenn, Mortgages § $95 (1943). 
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recognized” and presumably outweighs this objection. Since 
the fraud question can be settled on the proofs of the parties, 
as in other fraud cases, an automatic rejection of the mortgage 
to secure future advances on those grounds is unnecessary, 
undesirable and unlikely. 


Score OF THE SECURITY 


Although the validity of mortgages to secure optional fu- 
ture advances is now rarely questioned,” the problem of the 
kind of obligation which will be secured by the mortgage is 
quite frequently litigated. The normal approach to the prob- 
lem of the extent of the security is a determination of the intent 
of the parties at the time of the execution of the mortgage.” 
Although the courts profess to examine the acts of the parties” 
or the language of the mortgage®™ to determine intent, the 
very nature of such a determination allows the exercise of a 
good deal of judicial discretion. 


The problem is usually raised as a result of the all-inclusive 
language contained in the mortgage from which purports to 
secure all indebtedness running from the mortgagor to the ~ 
mortgagee.** Since the parties are free to contract with ref- 
erence to the extent of the debt secured,” it would seem that 
in the absence of fraud or mistake* the parties would justifi- 
ably be bound by the terms of the mortgage no matter how 


27 See, e.q., Ackerman v. Hunsicker 85 N. Y. 43 (1881); cf. Stoughton v. Pasco, 5 Conn. 
442 (1825). 


28 See note 20 supra. 


29 See, e.g., Beavers v. Le Sueur, 188 Ga. 393, 3 S. E. 2d 667 (1939); Henricks v. Web- 
ster, 159 Fed. 927 (8th Cir. 1908). 


30 See, e.g., Hedrick v. Stockgrowers’ Credit Corp., 64 N. D. 61, 250 N. W. $84 (1933) 
(fact that indebtedness was created shortly after trust deed given evidences intent that 
debt was to be secured by trust deed); Monroe County Bank v. Qualls, 220 Ala. 499, 125 
So. 615 (1929) (payment by mortgagee of the revenue tax on only the amount specified 
in the mortgage evidenced an intent not to secure an additional indebtedness) . 


31 See, e.g., Monticello State Bank v. Schatz, 222 Iowa 335, 268 N. W. 602 (1936). 

32 See note 14 supra. 

33 Hollan v. American Bank of Commerce & Trust Co., 168 Ark. 939, 272 S. W. 654 
(1925) . 


34 A statement by the mortgagor that he did not read the mortgage, and did not know 
its contents cannot serve to strike out the clause, “securing any and all debts owing 
before full payment of the mortgage,” First Nat. Bank v. Bain, 237 Ala. 580, 188 So. 64 
(1989), but reformation may be an appropriate remedy if there is mutual mistake. See id. 
at 584, 188 So. at 67, 
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comprehensive.” However, the courts have viewed these 
clauses with disfavor,” and generally place limitations on the 
indebtedness which may be secured by the mortgage. Con- 
sequently, it has been said that the indebtedness must be of 
the same character as the original obligation.” Although this 
principle is not articulated in most other decisions, the results 
seem to indicate a general adherence to this doctrine. For 
example, it has been held that a security deed given to secure 
“all other indebtedness” of the grantor did not embrace a con- 
tingent and unliquidated claim for damages based upon a sub- 
sequent breach of contract of employment by the grantor as 
attorney for the grantee.** Similarly, a mortgage given to 
secure endorsements was held not to secure a note paid on 
behalf of the mortgagor by the endorser,” and a chattel mort- 
gage given to secure a crop loan did not secure a rent claim 
against the mortgagor.” 

Since the mortgage usually purports to secure “any and 
all other indebtedness” or “advances made for any other pur- 
pose,” the courts are in reality writing a new contract for the 
parties when they restrict the security of the mortgage. But 
since the mortgagee ordinarily has the greater bargaining 
power, prepares the mortgage form, yet elicits the confidence 
of the mortgagor, the intervention of the courts is desirable. 
Thus a more definite approach should be taken in determining 
the indebtedness secured by the mortgage. The judicial rec- 
ognition of the rule that the mortgage covers only indebted- 
ness of the character of the original obligation would lead to 
the wider use and desirability of mortgages to secure future 
advances and should therefore be encouraged. At least one 
35 See, e.g., First Nat. Bank v. Bain, supra note 34; Holt v. Gregory, 219 Ark. 798, 244 
S.W.2d 951 (1952); Monticello State Bank v. Schatz, 222 Iowa 335, 268 N.W. 602 (1936). 
A “dragnet clause” so worded as to cover all other debts, in addition to the one speci- 
fically secured, will be construed to cover another debt is also independently secured. 


Exchange Trust Co. v. Hitchcock, 249 Mass. 547, 144 N.E. 373 (1924); eres 
Nat. Bank v. Holland, 126 Pa. Super. 597, 190 Atl. 483 (1937). 


36 See e.g., First v. Byrnes, 238 Iowa 712, 716, 28 N.W.2d 509, 511 (1947); “ a 
clauses are not highly regarded in equity. They should be carefully scrutinized and strictly 
construed.” See First Nat. Bank v. Bain, 237 Ala. 580, 584, 188 So. 64, 66 (1939). 


37 See Monroe County Bank v. Qualls, 220 Ala. 499, 500, 125 So. 615, 616 (1929). 
38 Beavers v. Le Seuer, 188 Ga. 393, 3 S. E. 2d 667 (1940). 

39 Burt v. Gamble, 98 Mich. 402, 57 N. W. 261 (1894) . 

40 Albertville Trading Co, y, Critcher, 216 Ala. 252, 112 So. 907 (1927). 

41 See note 14 supra, 
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court has adopted the view that a mortgage to secure optional 
future advances is merely an offer by the mortgagor to provide 
the security for advances when they are made and that each 
advance must be scrutinized to determine whether it is an ac- 
ceptance of that offer. Thus it was held that where a subse- 
quent note had independent security and no reliance by the 
mortgagee or any other intent that the second note should be 
secured by the original mortgage could be found, the note was 
not so secured.” 

The general clause, “any and all indebtedness” may em- 
brace claims against the mortgagor subseguently assigned to 
the mortgagee.** But many courts feel that absent a definite 
expression of intent,** a debt will not be secured by the mort- 
gage if it did not arise out of a transaction directly between 
the mortgagor and the mortgagee.** When the mortgage is 
assigned to another creditor of the mortgagor, it is generally 
held that the assignee acquires all the rights of the assignor;“° 
however, the mortgage will not secure a pre-existing indebted- 
ness between the mortgagor and the assignee.” This result 
seems defensible since this type of mortgage as a security 
instrument might otherwise become highly undesirable to most 
debtors who would not wish to subject their property to the 
demands of their unsecured creditors.“ 

Mortgages purporting to secure “any and all indebtedness” 
of joint mortgagors will not secure a subsequent individual 


42 Second Nat. Bank v. Boyle, 155 Ohio St. 482, 99 N. E. 2d 474 (1951). 

43 E.g., Nix v. Hopper, 18 Ala. App. 240, 90 So. 35 (1921); Collins v. Gregg, 109 Iowa 
506, 80 N. W. 562 (1899); First Nat. Bank v. Byard, 26 N. J. Eq. 255 (Ch. 1875). 
Unless there is specific authority in the mortgage, a second mortgagee paying off a prior 
mortgage does not acquire the prior debt; he is merely subrogated to the lien of the prior 
mortgagee, and in order to recover the sum paid he must foreclose both mortgages. 
Crutchfield v. Johnson & Latimer, 248 Ala. 78, 8 So. 2d 412 (1942). 

44 E.q., Lamoille County Sav. Bank & Trust Co. v. Belden, 90 Vt. 535, 98 Atl. 1002 
(1916). If the debt is taken up at the request of the mortgagor, the court might include 
that debt in the scope of the security of the mortgage. See Martin v. Holbrooke, 55 Ark. 
569, 571, 18 S. W. 1046, 1047 (1892). 

45 E.g., Martin v. Holbrooke, supra note 44, First Nat. Bank v. Combs, 208 Ky. 763, 
271 S. W. 1077 (1925); Lashbrooks v. Hatheway, 52 Mich. 124, 17 N. W. 1923 (1888); 
Strong Hardware Co. v. Gonyow, 105 Vt. 415, 168 Atl. 547 (1933). 

46 E.g., Price v. Williams, 179 Ark. 12, 18 S.W.2d 822 (1929). Even though a mortgagee 
assigns a note secured by a mortgage to secure future advances, he may still be able 
to make advances to the mortgagor and rely on the mortgage for security. Rice Bros. v. 
Davis, McDonald & Davis, 99 Mo. App. 636, 74 S. W. 481 (1903). 

47 Berger v. Fuller, 180 Ark. 372, 21 S. W. 2d 419 (1929); Republic Nat. Bank v. 
Zesmer, 187 S. W. 2d 227 (Tex. Civ. App. 1945). 


48 Cases cited note 47 supra, 








464 THE BANKING LAW JOURNAL 


indebtedness unless such authority is expressly granted in the 
mortgage.” It has been held that even if the mortgage speci- 
fically secures the debts of either mortgagor, it will be a lien 
only on the interest of the one who incurs the subsequent in- 
dividual debt unless it is shown that the other mortgagor has 
assented that the debt be a charge upon his interest.” How- 
ever, a mortgage executed by an individual partner may se- 
cure a subsequent partnership indebtedness.” 


While the clauses “any and all indebtedness” and “all in- 
debtedness due or to become due” will be construed to mean 
prospective debts as well as those created on the execution of 
the mortgage,” not all future debts will be covered. For ex- 
ample, the mortgage will not constitute security for indebted- 
ness incurred after a full settlement of all indebtedness in the 


contemplation of the parties when the mortgage was ex- 
ecuted.” If time limitations on the subsequent indebtedness 
are specified, the mortgage will act as security for advances 
made during that time only.“ It seems that these time limita- 
tions need not be explicit, since the courts have been persuaded 
to find an intent to place a time limit on the subsequent ad- 
vances by the language used and the circumstances surround- 
ing the execution of the mortgage.” 


A contemporaneous™ or pre-existing™ indebtedness, not 
specifically described in the mortgage, is ordinarily not en- 
compassed by the general clause securing “any and all” or 


49 F.g., Bank of La Fayette v. Giles, 208 Ga. 674, 69 S.E.2d 78 (1952); Americus 
Finance Co. v. Wilson, 189 Ga. 635, 7 S. E. 2d 259 (1940); First Bank & Trust Co. v. 
Welch, 219 Iowa 318, 258 N. W. 96 (1934). Contra: Luverne Land Co. v. Bank of 
Luverne, 200 Ala. 85, 75 So. 461 (1917). 

50 First v. Byrnes, 238 Iowa 712, 28 N. W. 2d 509 (1947). 

51 Gray v. Brasee, 14 N. Y. S. 2d 687 (Sup. Ct. 1989). 

52 The clause “any other amount that I may be due the [mortgagee]” was construed to 
include debts subsequently incurred. Ez parte American Fertilizing Co., 122 S. C. 171, 
115 S. E. 286 (1922). However, “debts due or hereafter to become due” are said to 
include only obligations already existing at execution of the mortgage. See Langerman v. 
Puritan Dining Room Co., 21 Cal. App. 637, 643, 182 Pac. 617, 621 (3d Dist. 1913), 

53 Cantrell v. Cawyer, 162 S. W. 919 (Tex. Civ. App. 1913). 

54 See Johnson vy. First Nat. Bank, 205 Ala. 420, 421, 88 So. 449, 450 (1921). 

55 See Flower & King v. O’Bannon, La. Ann. 1042, 10 So. 376 (1891); Burt v. Gamble, 
98 Mich. 402, 57 N. W. 261 (1894); Liberty Mercantile Co. v. Allen, 134 Miss. 354, 98 
So. 774 (1924). 

56 F.g., Sowder v. Lawrence, 129 Kan. 135, 281 Pac. 921 (1929); Farmers Nat. Bank of 
Cherokee v. De Fever, 177 Okla. 561, 61 P. 2d 245 (1986). 

57 McCollum v. Braddock Trust Co., 330 Pa. 298, 198 Atl. 803 (19388) , 


. 
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even “past” indebtedness. Generally, courts treat the failure 
to refer to the existing debt as an ambiguity and resolve it 
against the mortgagee,” with the result that the burden is 
upon him to specify the existing indebtedness. 

Apparently these results are based on a judicial appre- 
hension for the mortgagor when, by an instrument of this 
type, the attempt is made to bind him to the extent that all 
of his property may be sacrificed to satisfy obligations without 
his assent.’ Where the rights of third parties are involved, 
there is even more reason to require specificity of the obliga- 
tions to be secured.” 


PRIORITIES 


Mortgages to secure future advances may be either obliga- 
tory” or optional. There is a propensity to find that future 
advances are obligatory unless it is apparent from the face 
of the mortgage that the mortgagee has the right to refuse to 
make them.” It has been held, however, that where the only 
compulsion to making advances is the possible loss of profits 
to the mortgagee, subsequent advances are optional.* Obliga- 
tory advances take priority over all subsequent liens regardless 
of the knowledge of such liens by the mortgagee at the time 
the advances are made.“ This result is accepted under the 
rationale that a search of the record by the mortgagee would 
be in vain since he is obligated to make the advances regardless 
of what the record shows.” Of course, if the mortgage itself 


58 Ibid. 

59 See Berger v. Fuller, 180 Ark. 372, 21 S.W.2d 419 (1929). 

60 See Sowder v. Lawrence, 129 Kan. 125, 281 Pac. 921 (1929). 

61 This type of mortgage is commonly used as a security device in construction loans in 
which the mortgagee makes advances to the mortgagor as the construction progresses. 
See, e.g., Whelan v. Exchange Trust Co., 214 Mass. 121, 100 N. E. 1095 (1918); Erickson 
v. Ireland, 184 Minn. 156, 158 N. W. 918 (1916); ef. Kuhn v. Southern Ohio Loan & 
Trust Co., 101 Ohio St. 34, 126 N. E. 820 (1920). 

62 See Landers-Morrison-Christenson Co. v. Ambassador Holding Co., 171 Minn. 445, 451, 
214 N. W. 508, 506 (1927); Rochester Lumber Co. v. Dygert, 186 Misc. 292, 240 N. Y. 
Supp. 580 (Sup. Ct. 1930). 

63 Althouse v. Provident Mutual Ass’n, 59 Cal. App. $1, 209 Pac. 1018 (1922). But see 
Hyman v. Hauff, 1388 N. Y. 48, 55-56, 33 N. E. 735, 737 (1893). However, a mortgage is 
obligatory even though it provides that the mortgagee may refuse to make advances if 
another lien attaches. Ibid. 

64 E.g., Whelan v. Exchange Trust Co., 214 Mass. 121, 100 N. E. 1095 (1918); Kuhn v. 
Southern Ohio Loan & Trust Co., 101 Ohio St. $4, 126 N. E. 820 (1920); see Axel New- 
man Heating & Plumbing Co. v. Sauers, 234 Minn. 140, 145, 47 N. W. 2d 769, 772 (1951); 
Elmendorf-Anthony Co. v. Dunn, 10 Wash. 2d 29, 36, $7, 116 P. 2d 253, 256 (1941). 

65 See Kuhn v. Southern Ohio Loan & Trust Co., supra note 64 
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is given after notice of a prior lien, the lien of the mortgage 
to secure obligatory advances is subordinate.” 

Where the mortgage is of the optional type, it is generally 
held that the mortgage, as of the day of recording, is notice 
to subsequent purchasers and encumbrancers of the contem- 
plated liabilities of the mortgagor.“ Thus, the burden is on 
the intervening party to inquire of the mortgagee what advances 
have been made.” It is essential, however, that the mortgage 
give evidence of an intent to create future indebtedness,” or 
that an amount for which it is to stand as security be stated 
which exceeds the amount ultimately advanced.” Moreover, 
the courts are not in agreement as to the type of notice neces- 
sary to inform the mortgagee of the subsequent lienor’s rights. 
The prevailing view holds that actual notice to the mortgagee 
is effectual,” but that constructive notice through recording,” 
filing,” or docketing™ will not suffice. It has been said that 
the notice must be direct and personal” or “brought home”” 
to the mortgagee. The actual possession of a subsequent pur- 
chaser has been considered insufficient to charge the mortgagee 


66 Kentucky Lumber & Mill Work Co. v. Kentucky Title Co., 184 Ky. 244, 211 S. W. 765 
(1919). 

67 E.g., Tapia v. Demartini, 77 Cal. $83, 19 Pac. 641 (1888); Ackerman v. Hunsicker, 85 
N. Y. 43 (1881). 

68 E.g., Everist v. Carter, 202 Iowa 498, 210 N. W. 559 (1926) (alternative holding) ; 
Ackerman v. Hunsicker, supra note 67; Patch & Co. v. First Nat. Bank, 90 Vt. 4, 96 Atl. 
423 (1916); see Union Nat. Bank v. Moline, Milburn & Stoddard Co., 7 N. D. 201, 210, 
73 N. W. 527, 529 (1897). 

69 See ibid. However, in Omaha Coal, Coke & Lime Co. v. Suess, 54 Neb. 379, 74 N. W. 
620 (1898), the court distinguished liens arising by operation of law from liens arising 
by virtue of contract for debts created on the credit of the property. The former were 
held not to necessitate an indication that the mortgage was for future advances. In 
Tapia v. Demartini, 77 Cal. 383, $86, 19 Pac. 641, 643 (1888), the court said: “While it 
is better and more consistent with open and fair dealing that the mortgage should express 
its object, this is not to be necessary to its validity if the amount of liability to be 
incurred under it is expressly limited.” 

79 Union Nat. Bank v. Moline, Milburn & Stoddard Co., supra note 68. 

71 E.g., Finlayson v. Crooks, 47 Minn. 74, 49 N. W. 398 (1891); In re Harris’ Estate, 156 
Misc. 805, 282 N. Y. Supp. 571 (Surr. Ct. 1985); Rochester Lumber Co. v. Dygert, 186 
Misc. 292, 240 N. Y. Supp. 580 (Sup. Ct. 1980) (alternative holding); see Axel Newman 
Heating & Plumbing Co. v. Sauers, 234 Minn. 140, 145, 47 N. W. 2d 769, 772 (1951). 

72 Farmers’ Union Warehouse Co. v. Barnett Bros., 223 Ala. 485, 187 So. 176 (1931); 
see Union Nat. Bank v. Moline, Milburn & Stoddard Co., 7 N. D. 201, 210, 73 N. W. 527, 
529 (1897). 

73 In re Harris’ Estate, 156 Misc. 805, 282 N. Y. Supp. 571 (Surr. Ct. 1985). 

74 Ackerman v. Hunsicker, 85 N. Y. 43 (1881); Rochester Lumber Co. v. Dygert, 136 
Misc. 292, 240 N. Y. Supp. 580 (Sup. Ct. 1930). 

75 Bunker v. Barron, 98 Me. 87, 44 Atl. 372 (1899). 


76 Union Nat. Bank v. Moline, Milburn & Stoddard Co., 7 N. D. 201, 78 N. Y. 527 
(1897). However, in this case the court held the mortgagee bank chargeable with notice 
of the intervening lien through knowledge of its officrs who “understood” or “heard about” 
the intervening claim. 
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with notice which will defeat the priority of the lien created by 
the subsequent advances. At least one court has held that 
mere knowledge by the mortgagee of the subsequent claim is 
considered to be insufficient—that the junior lienor must speci- 
fically make objection to the enlargement of the senior interest.” 
A contrary view, however, requires only that the mortgagee 
have knowledge of the subsequent lien.” 

The courts which hold constructive notice sufficient to post- 
pone the lien of the subsequent advance to an intervening lien 
do so with respect to cases where no indebtedness was incurred 
until after the intervening encumbrance and therefore reason 
that because no lien can exist without a debt, the mortgage 
cannot take effect until the date of each advance.” Thus the 
intervening lien takes priority over a subsequent advance and 
the burden is on the mortgagee to search the record before 
each advance. 

A rule that record notice is sufficient seems desirable even 
where there is a contemporaneous indebtedness since the bur- 
den on the mortgagee to search the record would not be sub- 
stantial—at least in those situations where the contemplated 
advances are to be made at infrequent intervals.” As a prac- 
tical matter, good business practice would lead the mortgagee 
to search the record before making an advance in order to 
prevent litigation, and perhaps as a check on the financial 
status of the mortgagor. The corresponding burden upon the 
intervening lienor to notify the mortgagee—personally in some 
jurisdictions**—may be substantially greater and somewhat 
harsh, since the unavailability of the mortgagee may leave the 
subsequent lienor with no way to protect his security.“ On the 


77 Hurst v. Flynn-Harris-Bullard Co., 166 Ga. 480, 143 S. W. 503 (1928). 

78 See Patch & Co. v. First Nat. Bank, 90 Vt. 4, 96 Atl. 423 (1916). 

79 Schmidt v. Hedden, 38 Atl. 848 (N.J. Ch. 1897). 

80 See Ladue v. Detroit & Milwaukee R. R., 18 Mich. 380 (1865); Spader v. Lawler, 17 
Ohio $71 (1848). “The fundamental error of the view that the mortgagee has priority 
only for advances made before the record of a subsequent encumbrance consists in its 
mistaken conception of the nature of an equitable lien, in regarding the lien as arising at 
and from the act of making the advance, instead of the previous executory agreement by 
which land was barred as security for future advances.” 3 Pomeroy, Equity Jurisprudence 
2388 n. 2 (3d ed. 1905). 

81 See Note, 65 Harv. L. Rev. 478, 488 n. 67 (1952). 

82 See note 75 supra. 


83 See $3 Glenn, Mortgages § 401 (1948). In the case of an open end mortgage, however, 
the mortgagee will, in all probability be a bank or a savings and loan institution. Thus 
availability should not present an overwhelming problem. 
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other hand, the mortgagee has the opportunity to protect him- 
self by either declining to make the advance, or as a condition 
to making it, require the mortgagor to pay the intervening 
lienor. 

Still another view, adopted by a small minority of courts, 
allows even optional future advances absolute priority over all 
intervening liens and encumbrances.** ‘The adherents to this 
view reason that the intervening lienor has record notice of the 
rights of the mortgagee to hold the property as security for any 
future indebtedness of the mortgagor.* But under this view, 
the future marketability of the property given as security is 
destroyed; the creditor or subsequent purchaser has no way 
to protect his interest against the future indebtedness of the 
mortgagor.” The mortgagor is completely at the mercy of 
the mortgagee since he will usually be unable to borrow else- 
where. Another substantial criticism raises the objection that 
this view encourages the opportunity for collusive arrangements 
between the mortgagor and the mortgagee. However, op- 
portunities for fraud would seem to be present in this type of 
mortgage regardless of which view on notice the court chooses 
to adopt. 


In some states, mortgage registry tax statutes® have an 
important bearing on the utility of mortgages to secure optional 
future advances. In determining the scope of the security, 
the failure to pay a tax on an indebtedness other than the one 
for which the mortgage was specifically given may indicate an 
intent not to secure that indebtedness by the mortgage.” In 
addition, the statutes generally provide that the mortgage may 


84 F.9. Lovelace v. Webb, 62 Ala. 271 (1878); Witczinski v. Everman, 51 Miss. 841 
(1876); First Nat. Bank v. Zarafonetis, 15 S. W. 2d 155 (Tex. Civ. App. 1929); Bul- 
lard v. Fender, 140 Fla. 448, 192 So. 167 (1989), semble. For a discussion of this case, 
see Waldo, The Effect of After Acquired Liens Upon Mortgages for Future Advances, 22 
Fla. L. J. 58 (1948). 

85 See note 84 supra. 

86 See Jones, supra note 20, at $81, 382. No purchaser would ever feel safe in buying or 
a creditor in extending credit—since his interest could be wiped out by advances over 
which he has no control. 

87 See Jones supra note 20, at $82. 

88 F.g., Minn. Stat. § 287.01 et seg. (1949) (15 cents per $100.00 of the obligation se- 
cured by the mortgage); N. Y. Tax Law § 250 et seq.; Okla. Stat. Ann. tit. 68, § 1171 
et seq. (1941). 

89 See First Nat. Bank v. Bain, 237 Ala. 580, 588, 188 So. 64, 67 (1939). But in Riess v. 
Old Kent Bank, 253 Mich, 557, 285 N. W. 252 (1931), this argument was not accepted. 
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not be recorded, or received in evidence” and may be unenforce- 
able until the tax is paid.” Further, it may be required that 
the amount of the debt and the intent to give the property as 
security be specified in the mortgage.” The application of 
these statutes to mortgages to secure optional future advances 
is illustrated in Staples v. East St. Paul State Bank.” The 
court held that these statutes did not purport to prohibit mort- 
gages to secure future advances; that the tax could be paid 
on each additional sum as it is advanced.” 


Although this case indicates the correct procedure when 
the advance is simply to be repaid over the remaining term with 
no change in the repayment scheme of the original indebted- 
ness, some question is presented when the security is extended 
past the remaining term of the original indebtedness and the 
repayment scheme is altered. An extension of a mortgage 
beyond the period for which the mortgage tax is paid subjects 
the remaining balance to an additional mortgage tax." More- 
over, if the mortgage secures an additional amount with ac- 
companying alterations in repayment terms and interest rates, 
the remaining balance of the original indebtedness plus the 


90 E.g., Minn. Stat. § 287.10 (1949); N. Y. Tax Law § 258; Okla. Stat. Ann. tit. 68, § 
1178 (1941). 

91 Minn. Stat. § 287.10 (1949) provides that a mortgage upon which no tax is paid 
“shall not have validity as notice or otherwise.” But this has been construed as not mak- 
ing the mortgage void—only unenforceable until the tax is paid. See Engenmoen v. 
Lutroe, 153 Minn. 409, 412, 190 N. W. 894, 896 (1922). And creditors or subsequent pur- 
chasers who have actual notice of the mortgage are subordinated to the rights of the 
mortgagee. Ibid. 

92 Minn. Stat. § 287.07 (1949). 

93 122 Minn. 419, 142 N. W. 721 (1913). 

94 The argument was made that the deed given to secure subsequent indebtedness did 
not conform to what is now Minn. Stat. § 287.10 (1949) since no specific indebtedness 
or intent to secure was stated in the mortgage. The court declared that the mortgage 
registry tax law is purely a revenue measure and was not enacted to declare instruments 
void for uncompliance therewith, and that the mortgage could be reformed to include an 
indication of intent to secure. 

95 This result seems to be clearly in accord with Minn. Stat. § 287.05 (1949) which pro- 
vides that the tax shall be imposed on obligations which are or may be secured by the 
mortgage. Under the New York statute, when it is impossible to determine the amount 
of the indetbedness to be secured, the tax may be computed upon the value of the 
property given as security. See N. Y. Tax Law § 256. 

86 An extension creates a new lien, distinct from and in addition to the one created by 
the original mortgage. Mutual Benefit Ins. Co. v. County of Martin, 104 Minn. 179, 116 
N. W. 572 (1908); Rep. Att’y Gen. Minn. $99, Op. 517 (1922). In Rep. Att’y Gen. 
Minn. (Op. Dec. 16, 1952), a mortgage was executed in 1946. In 1952, a new mortgage 
was executed for a sum greater than that of the old mortgage. No extension was specifi- 
cally agreed upon, but the mortgage called for monthly payments and since the amount 
was greater than the first mortgage, the payments extended beyond the original term. 
Therefore, an extension was necssarily present, and the entire amount of the new mortgage 
was subject to the tax, 
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additional sum may be subjected to the tax on the theory that 
it is anew mortgage.” But even where an extension is executed 
and an additional advance made without altering the monthly 
payments, it would probably be necessary to pay the tax on the 
remaining balance of the original indebtedness in addition to the 
amount of the advance. 

While this procedure creates an additional expense to the 
mortgagor,” he would expect the same result if he were to 
refinance his original mortgage over an extended period. On 
the other hand, the typical mortgage to secure future advances 
being in its nature an agreement which sets no limit in point of 
time on the indebtedness ultimately to be secured, is a single 
mortgage agreement which at its inception contemplates sub- 
sequent extensions in time. On the basis of this reasoning the 
state should be entitled only to the tax on the amount of the 
subsequent advance.” 

In Minnesota, as in various other states,’” a time limitation 
is imposed upon the right of the mortgagee to foreclose after 
the maturity date of the secured obligation. The Minnesota 
statute provides, inter alia, that no action to foreclose a real 
estate mortgage may be maintained unless commenced within 
15 years from the maturity of “ ... the whole of the debt 
secured by the mortgage.” It is also provided that, 

“The time within which any such action . .. may be com- 
menced shall begin to run from the date of such mortgage, un- 
less the time of the maturity of the debt or obligation secured by 
such mortgage shall be clearly stated in such mortgage.”!? 

It has not been determined in what manner this statute 
would be applied to mortgages to secure optional future ad- 
vances, but at least two different results are possible. Where 
the mortgage is given to secure an indebtedness for a specific 
term in addition to future advances, time could begin to run 


97 See, e.g., Rep. Att’y Gen. Minn. 418-B-17 (Dec. 5, 1949). 

®8Tt is not usurious to charge the mortgagor with the amount of the tax. Lassman v. 
Jacobson, 125 Minn. 218, 146 N. W. 350 (1914); Seamen’s Bank for Savings v. Fell, 166 
App. Div. 271, 151 N. Y. Supp. 600 (1st Dep’t 1915), aff'd, 221 N. Y. 692, 177 N. W. 
1083 (1917). 

99 This result seems more in accord with the object of the statute: “The state wants all 
the tax on money loaned upon real estate security, but it wants no more.” Staples v. 
East St. Paul State Bank, 122 Minn. 419, 423, 142 N. W. 721, 722 (1913). 

100 F.g., Iowa Code § 614.21 (1950); Mich. Comp. Laws $609.12 (1948). 

101 Minn. Stat. § 541.08(1) (1949). 

102 Minn, Stat. § 541.03(2) (1949). 
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at the end of the term of the original indebtedness. The literal 
language of the statute—that “the debt or obligation secured” 
be stated with particularity—seems to require no more than that 
there be a definiteness in the maturity date of the debt created 
and secured at the time the mortgage is executed. There is the 
possibility, however, that “the debt or obligation secured” means 
“the whole of the debt” as used in the preceding section of the 
statute. Since the maturity date of the future advance would 
normally be unascertainable, the period of limitation could 
begin to run at the execution of the mortgage. 

But it is apparent that both of these interpretations are 
subject to criticism. If in any case where a mortgage is given 
to secure future advances the period of limitation is said to 
commence at the mortgage’s execution, it is likely that the right 
to foreclose would be extinguished before the debt had ma- 
tured and before the right had arisen.** In spite of the fact 
that the mortgagee could preserve his action by recording an 
extension before the expiration of the fifteen year period,’ 
such a construction of the statute would impose an unnecessary 
impediment to the free use of this kind of mortgage. In the 
traditional future advance situation, where no formal extension 
is contemplated, this escape clause might often be overlooked. 
The construction of the statute which would commence the 
period of limitations at the maturity of a debt created con- 
temporaneously with the mortgage is unsatisfactory, of course 
because of obviously limited applicability. 

It seems manifest that the legislature did not intend that a 
cause of action be barred before it has accrued. And it is rea- 
sonable to suppose that the reason for providing that the stat- 
ute should commence to run at execution of the mortgage is 

In view of the established validity of mortgages to secure 
future optional advances, there appears to be no question as 
that found in an early case: that when no maturity date is 
103 For example, a mortgage given to secure a 20 year note and all future advances. If 
the maturity date is considered indefinite, the 15 years will run from the date of the 
mg: apt ede — is no default by the mortgagor during the 20 years, obviously 
104 The time limitation may be extended by a written extension of the time of payment 


of the debt or mortgage provided the extension is recorded within the 15 years or before 
the expiration of any previously recorded extension. Minn. Stat. § 541.03 (1949). 


105 Fisk v. Stewart, 24 Minn. 97 (1877). 





472 THE BANKING LAW JOURNAL 


specified, it is fair to conclude that the debt was due upon ex- 
ecution of the mortgage and therefore the period of limitation 
should begin to run at that date. Under this interpretation, the © 
mortgage which on its face is given to secure future advances 
is not the kind of case to which the provision of the statute in 
question was intended to apply. 


In the case of mortgages to secure future advances, only 
that section of the statute which requires that the action to 
foreclose be brought fifteen years from the maturity date of 
“the whole of the debt secured” should be applied. This date, 
of course, could be the maturity date of the first indebtedness— 
if in fact no other is created—the date upon which a default oc- 
curs, or the maturity date of any note in fact within the com- 
pass of the original mortgage. 
to the validity of its derivative—the open end mortgage. How- 
ever, the continued use of this instrument will depend largely 
on the manner in which it is employed by lenders. The use and 
enforcement of clauses as broad in scope as the ill-reputed 
“dragnet-clause” could curtail the widespread acceptability of 
these mortgages. The courts, however, will undoubtedly fol- 
low the lead of earlier cases in involving this problem and ap- 
ply limitations upon the kind of obligation which may be 
secured by the mortgage. 


Considering the slight burden on the mortgagee, the in- 
frequency of the advances and the actual business practices 
with respect to the open end mortgage, more courts may adopt 
the minority view that record notice of an intervening lien will 
subordinate subsequent advances made pursuant to an open 
end mortgage. Thus the provident lender should check the 
record before making any advance. It would also be to his 
advantage to see that the mortgage registry tax is paid on each © 
advance in addition to the remaining balance of the original 
indebtedness when the advance or extension is executed. Fur- 
ther, a recording of the extension will insure the vitality of his 
right to foreclose. But even in the absence of a recorded ex- 
tension, the better view would seem to be that the period of 
limitations on foreclosure actions should not begin to run until 
the action has accrued, 





Current Developments in Federal Banking 
Legislation 
Reprinted with the permission of the editors of Auditgram 


No banking legislation has passed this Congress. Only 
nine bills dealing with banking are now before the Senate Com- 
mittee on Banking and Currency. 

All these bills have, in turn, been referred to that Com- 
mittee’s Sub-committee on Banking. I am not a member of 
that particular subcommittee; however, I am interested in these 
bills as a member of the full committee which must pass upon 
any legislation recommended by the subcommittee. 

As you know, the legislative step following referral of a 
bill to a subcommittee is usually the holding of a hearing on the 
matter. Only one of the nine bills has yet reached that state 
in the Senate. 

Senate subcommittee hearings were held April 7, 1955, on 
S. 256, a bill affecting cumulative voting. Introduced on Janu- 
ary 10, 1955, this bill would eliminate the cumulative voting 
of shares of stock in the election of directors of a national bank, 
unless provision for cumulative voting is made in the articles 
of association of the particular bank. 

Current law as contained in the Banking Act of 1933 makes 
it mandatory to permit cumulative voting. For the preceding 
70 years of life of the national banking system, however, no 
such requirement was contained in Federal law. 

Cumulative voting gives each shareholder a total number 
of votes computed by multiplying the number of voting shares 
he owns by the number of directors to be elected. 

The shareholder under this system may apportion his votes 
as he wishes among the directors. If, for example, he owns 


John J. Sparkman, United States Senator from Alabama, and member, Senate Bank- 
ing and Currency Committee, was admitted to the Alabama bar in 1925 and served 
as a practicing attorney before entering politics. After serving in Congress for nine years, 
he was elected to the United States Senate in 1946, and was re-elected in 1949. In 
this article Senator Sparkman discusses pending legislation affecting banking, the 
balanced national budget, and the boom in home construction, calling adequate private 
financing a bulwark in winning the struggle against communism by strengthening the 
American economic system. 
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ten shares of stock and five directors are to be elected, the share- 
holder has 50 votes in that election. 

The shareholder may, as would be the case without cumula- 
tive voting, cast ten votes for each of five directors. However, 
under the cumulative voting privilege, he may choose to cast 
his entire 50 votes for one of the five directors and no votes 
for the other four. He may, as another alternative, cast 30 
votes for one director and 20 votes for a second director, cast- 
ing no votes for the remaining three directors. Or he may make 
any other division he pleases of his 50 votes among one or more 
of the five directors. 

Those who favor the system, argue that cumulative voting 
gives minority stockholders a device for pooling their aggre- 
gate votes for a single director, thus gaining representation 
on the board of directors to safeguard their interests. 

Opponents of the cumulative voting process argue that it 
lends itself to nuisance actions by individuals who wish to obtain 
representation on the board of directors for selfish reasons. It 
is contended that this results in dissension among board mem- 
bers, with a resulting undesirable loss of confidence in the bank 
by the members of the community in which it is located. 

Expressions of approval of the bill were received from the 
Treasury Department for itself and for the Comptroller of the 
Currency. The Federal Deposit Insurance Coporation con- 
cluded that the bill would be acceptable since it permitted the 
use of the process to be provided for in the articles of association. 

In opposing the bill, the Federal Reserve Board noted that 
since amendment of articles of association could be made by a 
simple majority vote, this feature of the bill would hardly be 
a protection to the rights of minority stockholders. 

On the basis of similar consideration last year, I assume the 
bill will be favorably reported to the full committee, and in 
turn favorably reported by the full committee to the Senate. 
A similar bill was favorably reported to the Senate last year, 
but was not passed. 

To date this year, no similar bill has been introduced in the 
House of Representatives. It seems unlikely that such legis- 
lation will pass in this session of Congress. 
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Bank Howpine LEGISLATION 


The banking bill that has progressed farthest in this Cong- 
ress is H. R. 2674, which provides for the control and regula- 
tion of bank holding companies. This is the latest edition of a 
series of bills dealing with this subject matter in recent years. 

The growth of bank holding companies in competition with 
independent banking as well as the control by bank holding 
companies of non-banking assets have given rise to consideration 
of legislation to regulate these fields of activity at the Federal 
level. 

The “small businessman” in banking has problems closely 
related to those of small businessmen in commerce and industry. 
As chairman of the Senate Select Committee on Small Busi- 
ness, I am fully aware of the vital need for insuring equality 
of opportunity for small business in all areas of endeavor. The 
banking business is no exception to the requirement for this 
need. 

For the past few Congresses, hearings on similar bills have 
been held before the Senate Banking and Currency Committee. 
While no legislation has yet resulted from these hearings, I 
think they accomplished the positive result of narrowing the 
area of disagreement on the specific provisions such legislation 
should incorporate. 

I am one of the seven co-sponsors of Bill S. 880, introduced 
in the Senate on this subject on February 1, 1955. 

This bill defines a bank holding company as one which con- 
trols 25% or more of the voting shares of each of two or more 
banks, or 25% of the voting shares of another bank holding 
company. In addition, an organization may be found to be 
a bank holding company if the Federal Reserve Board finds 
that it exercises a controlling influence over the management 
of policies of two or more banks. 


PROVISIONS 


Under provisions of the bill the Federal Reserve Board is 
given authority to regulate bank holding companies, which are 
required to register with the Board, and no new bank holding 
companies may be formed without the prior approval of the 
Board. 
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The bill would also require any bank holding company to 
divest itself of its interests in non-banking organizations within 
two years after the bill becomes law. Appropriate exceptions 
are incorporated in order to permit the carrying out of trans- 
actions which do not violate the spirit of the Act. 

Moreover, full powers are reserved to the states to exercise 
authority they now have or may hereafter acquire with respect 
to banks, bank holding companies, and their subsidiaries. Ade- 
quate arrangements are made for administrative hearings and 
judicial review in administering the bank holding legislation. 
Strict criminal penalties are provided to assure compliance with 
provisions of the law. 

I am hopeful that at long last beneficial legislation may 
result from our efforts to provide precautionary regulation for 
bank holding practices. 


Savines & Loan BRANCHES 

Another field in which Congress has considered legislation 
without adopting any for the past few years is that of regulat- 
ing the formation of branches of Federal savings and loan 
associations. 

Such a bill—S. 975—passed the Senate last year. However, 
the bill was not passed by the House, so it died with the close 
of the 83rd Congress. 

In February 8 of this year, a bill now pending before the 
Sub-committee on Banking and titled S. 972 was introduced. 

Entitled “A Bill to Amend the Home Owners’ Loan Act 
of 1933, As Amended,” this proposed legislation would regulate 
the establishment or continuation of branches of Federal savings 
and loan associations. 

A Federal savings and loan association could establish new 
branches within the state in which its home office is located ac- 
cording to the same law or custom governing the establishment 
of branches of state savings and loan associations or mutual 
savings banks within the state. 

No hearings on the bill have as yet been scheduled by the 
Sub-committee. 

Bills treating the same subject matter have been introduced 
in the House, but no hearings have been scheduled. 
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Also before the Senate Committee on Banking and Cur- 
rency is S. 274, a bill introduced on January 10, 1955, to in- 
crease insurance protection for deposits in Federally-insured 
banks from $10,000 to $15,000. 

On March 4, 1955, another bill S. 1818, was introduced, 
providing for an increase in the insurance limit to $20,000. 

Neither bill has as yet been scheduled for hearings. 

In the 88rd Congress the F.D.1.C. submitted an adverse 
report on an identical bill. 

In passing, it should be noted that if the F.D.1.C. continues 
to follow its recent policy of transfering assets of closed banks 
to a solvent bank, the net effect of this section is to insure 100% 
of deposits, regardless of their amount. 

The F.D.I.C. has justified this policy by noting that it is 
less costly to the Government than if the F.D.I.C. itself at- 
tempted to liquidate the assets of the closed bank and actually 
limited its payment to depositors to the $10,000 top limit pro- 
vided by law. 


NaTIONAL BANKS 

On February 28 of this year, three bills affecting national 
banks were introduced. Of the three, I assume you would be 
most interested in S. 1188 dealing with examination of national 
banks. 

This bill would make four changes in the present provisions 
of the law relating to examination of such banks: 

1. As you know, section 5240 of the Revised Statutes 
presently requires the Comptroller of the Currency to examine 
each national bank at least twice each calendar year. This 
bill would permit him to waive one such exmination in each 
two-year period and would also permit the Comptroller to cause 
such examinations to be made more frequently, if he considers 
this course of action necessary. 

It is argued that this arrangement for timing examinations 
would permit more thorough examinations to be made with a 
resulting benefit both to the bank and to the Comptroller of the 
Currency. 

2. The bill would permit assessment of the expense of 
examinations in proportion to assets and resources of the ex- 
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amined bank, as of dates selected by the Comptroller. Pre- 
sently, the expense is assessed in proportion to such assets and 
resources as of the date of examination. 

It is anticipated that the Comptroller would levy assessments 
on a quarterly or semi-annual basis, if this legislation is enacted. 
Any bank examined more than twice in any calendar year would 
be charged the expense of all examinations actually made. 

8. The bill would change the method of assessing the ex- 
pense of examining trust departments of national banks. 

Present law requires this expense to be assessed in propor- 
tion to the amount of individual trust assets under administra- 
tion and the total bonds or notes outstanding under corporate 
issues for which the bank is acting as trustee upon the date of 
examination. 

The fact that there is no standard practice in fixing values 
of trust assets has made this method of assessing expense of 
examinations impractical. The bill would provide a more prac- 
tical method by assessing the fee on the basis of the actual cost 
of the examination. 

4. Finally, the bill would make a minor change in the law 
by removing from it any reference to state member banks, thus 
leaving the examination provisions applicable only to national 
banks. State member banks are not now subject to examina- 
tion under this provision in any event. 

No hearing has as yet been scheduled by the Senate Sub- 
committee on this bill. The Treasury recommends enactment 
of this proposed legislation. 


LiquIpaTION NOTICE 

Also on February 28, S. 1187 was introduced. This bill 
would eliminate the requirement that notice of liquidation of 
a national bank be published for two months in a New York 
City newspaper. 

The bill would make clear that publication is required in 
every issue of a local newspaper in order that creditors of liqui- 
dating banks may have proper notice for presenting their claims 
for payment. 

The bill has been recommended by the Treasury Depart- 
ment, A second bill is designed to permit national banks to 
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make 20-year real estate loans and nine-month construction 
loans. 

Section 24 of the Federal Reserve Act presently limits 
national banks to making mortgage loans of ten years’ dura- 
tion as an outside limit. It is common knowledge that in recent 
years real estate loans are frequently made for terms exceeding 
ten years. This places national banks at a competitive dis- 
advantage with other lending institutions. 

In addition, the bill would increase from six to nine months 
the maximum duration of residential and farm construction 
loans which need not be regarded under the law as real estate 
loans. 

Practice has shown the six-month period to be too short. 

The Treasury Department recommends enactment of this 
bill. No hearings have as yet been scheduled. 


NATIONAL BANK DIREcTORS 

I have been advised that another bill is about to be intro- 
duced at the request of the Secretary of the Treasury which 
would increase to 100 miles the present 50-mile radius within 
which a national bank can choose its directors. 

Section 5146 of the Revised Statutes now requires that at 
least three-fourths of the directors of a national bank live in 
the state, territory, or district in which the bank is located, or 
within 50 miles of the bank office for at least one year prior to 
election. They must continue to reside in the state or within 
the 50-mile radius during their term of office. 

With increased and improved transportation facilities it is 
argued that a wider circle for better selection of directors would 
be afforded by increasing the 50-mile radius to 100 miles. 

In retrospect, I think you will agree that none of the pro- 
posals I have discussed—with the possible exception of the 
banking holding bill—would work any major change in our 
Federal banking laws. As noted in each case, they have been 
prompted by the results of practical operation experience. In 
each case, the author of the bill is of the opinion that, if en- 
acted into law, the proposed legislation will improve the bank- 
ing structure of the nation. 

Pending before the House Committee on Banking and Cur- 
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rency are four other bills that would indirectly affect the bank- 
ing structure. At this time I shall merely note their purpose. 

H. R. 564 would prohibit the sale of United States obliga- 
tions at less than par. 

H. R. 569 would abolish the Open Market Committee of 
the Federal Reserve System. 

Another measure, House Concurrent Resolution 15, deals 
with the support of Federal credit. 

H. R. 5212 would authorize Federal Reserve banks to deal 
in certain tax exempt bonds issued by such organizations as 
school districts. No hearings have been set on any of these 
four measures. 

In appraising the chance of passage of any of these bills I 
have discussed, I believe that it is safe to assume that only 
those measures which have widespread, non-partisan acceptance 
are likely to find their way into our statute books. 

You may therefore take heart in the thought that our pres- 
ent session of the Congress threatens no general upheaval in 
the banking laws of the nation. 

This, then, is a digest of the current situation relating di- 
rectly to banking legislation. 

There are other developments which bear on the banking 
business and in which I am sure you are tremendously inter- 
ested. I wish it were possible to go into some detail about 
them. I shall mention very briefly two or three of these de- 
velopments. 


Hovusine 

I am sure you are aware of the government’s obligations 
in the field of housing. Through the insured mortgage prog- 
ram of the Federal Housing Administration, the Title I repair 
program of that same agency, and the guaranteed loan prog- 
ram through the Veterans Administration, the government’s 
obligation runs into literally billions of dollars. , 

The government plays a prominent part, although with 
only a minimum of obligation, even in the so-called conven- 
tional financing. As you know, a great part of the conven- 
tional financing is made through banks and savings and loan 
associations, Through the $10,000 guarantee of deposits in 
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most of these institutions and other programs with which you 
are familiar, the government lends a very substantial helping 
hand. 

I hasten to point out that thus far the return to the govern- 
ment under these programs has exceeded the cost. Moreover, 
I am not greatly worried over the government’s risk on these 
programs thus far. 

In recent months, however, there has developed something 
of a raging controversy as to whether or not too many homes 
are being built and whether or not the government’s obligation 
is increasing too rapidly. The industry is divided on this issue, 
and so are government officials. 

You may have noticed recently reports to the effect that 
top-level government housing officials are unable to reach a 
unanimous agreement as to whether or not credit is too easy 
and too many homes are being built. 

My own position is one of concern, but not alarm. I do, 
however, think it wise for the Housing Subcommittee to look 
into this problem. Already I have submitted questions to out- 
standing housing and mortgage authorities. Some replies have 
already been received. In all frankness, however, I must say 
that I seriously doubt that there will be a unanimous meeting 
of the minds on this vitally important subject. 

Perhaps the greatest concern should be with the distribution 
of these homes. I share in this concern. I am of the belief that 
1,500,000 homes per year may be excessive unless distributed 
properly as to geography and income groups. 

According to reported surveys, the trend in 1955 continues 
toward larger and more expensive houses. These same surveys 
report that 36% of the builders plan to move into higher priced 
fields, while only 15% intend to explore the market in lower 
priced ranges. 

We know that since the middle 1940’s the average family 
income has steadily climbed. It has not, however, climbed 
sufficiently to absorb such a high rate of annual home construc- 
tion for a long period of time. 

A market almost untouched is that of the several million 
families that make from $8,000 to $4,500 and $5,000 per year. 

Another development which relates to fiscal matters, and 
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thus to banking, is the changed attitude regarding a balanced 
budget. 

We all, I am sure, prefer a balanced budget, but leaders 
of both the two great political parties have found it easier to 
promise a balanced budget than to deliver on the promise. 

But once the promise is not filled, the need seemingly does 
not appear to be nearly so great. 

For example, in the latter part of 1954, during hearings 
of a subcommittee, both Secretary of the Treasury Humphrey 
and W. Randolph Burgess, Under-secretary of the Treasury, 
expressed the opinion that a balanced budget was not necessarily 
imperative. 

The President in his 1955 Economic Report, in an effort 
to justify the unbalanced budget, said: “There will, therefore, 
be occasions when the government’s accounts are out of balance 
in one direction or another.” 

It is significant, especially to such groups as yours, that 
leading government spokesmen argue that the large debt is 
not necessarily cause for undue alarm. They point out “that 
since 1949 the increase in the population and the increase in 
the debt have more or less kept pace with each other so that per 
capita debt is about the same.” 

I do not mean to leave with you the impression that a bal- 
anced budget is not a goal to be sought. Personally, I think it 
is. I do mean to indicate, however, that it is no easy goal to 
achieve and that those who use it as a political football some- 
times find themselves in an embarrassing situation. 

Another development which is of interest to the banking 
community is the present trend toward using government 
guaranty of bonds so as not to show an increase in the national 
debt. 

Perhaps the two best illustrations of this trend are the school 
construction and road building programs. In my opinion such 
obligations would be the same in principle as a direct Federal 
indebtedness. I am of the opinion that Congress will reject 
this procedure. 

No doubt one of the most pleasant developments of recent 
years, especially to those in the banking and related businesses, 
is the growth of public confidence in our banking system. 
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Most of us remember that this confidence did not exist in 
the early 1930's. I recall that during these years there was 
an insistent public demand that the government engage in all 
types of Federal transactions. 

That confidence has been restored is manifested by the large 
deposits—the largest in our history—maintained by the people 
in banks today. It is also manifested by the complete willing- 
ness of the public to rely on the private banking system to pro- 
vide capital for all kinds of economic activities and expenses. 

We have all come to realize that whenever acute basic needs 
of large groups of citizens remain long unattended, great 
pressure will be brought on the government to provide cures. 

Banking is in as good a position as any industry I know to 
provide through safe but reasonable financing the help so greatly 
needed by farmers, small businessmen, and others who must 
have credit to survive. 

So far I have been discussing primarily the legislation 
closely related to your everyday activities. However, I should 
like to call attention to the terrific problems which the free 
world faces today. 

Totalitarianism is again on the march. This great danger 
to our way of life and to civilization as we understand the term 
is reflected largely through the persistent threat and growth 
of communism. This enemy poses a greater threat to our demo- 
cratic institutions, banking included, than any development in 
the world today. 

It is only by working together at home and cooperating 
with other countries of the free world that this threat can be 
blunted and eventually destroyed. 


FINANCING vs. COMMUNISM 

One weapon vital to the winning of this struggle with Com- 
munism is that of adequate financing to enable the people of 
underdeveloped countries to earn a better way of life. The 
Point IV program is recognition of this fact, and the recent 
several billion dollar program recommended by President 
Eisenhower is further recognition of this great need. 

More and more of this kind of help, though, should come 
from private financing. This area is only one of several re- 
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lating to international financing in which our banking system 
ean and should play a leading role. 

In many ways a good start has already been made. From 
what I have seen of your industry I am convinced that the 
banking system will rise to the challenge of helping to solve 
the many world problems. 

No group has a greater opportunity to labor within the 
framework of the private enterprise system to create a society 
which enables men to remain free. As you do this, which I 
am sure you will, you will increasingly merit the high confi- 
dence of this nation. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 


sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Bank’s Assignee Unsuccessful in Suit on 


Forged Check Against Collecting Banks 


A very interesting case to bankers has been decided by the 
New York Supreme Court. A check containing a forged en- 
dorsement of the payee was deposited in a bank and sent to 
a federal reserve bank for collection, both banks having guar- 
anteed all prior endorsements. The check was paid by the 
drawee bank and the drawer’s account was duly debited. More 
than two years later the drawer discovered the forgery which 
had been made by one of its own employees and notified the 
bank. When the drawer discovered however, that its claim 
against the drawee bank could be barred by Section 43 of the 
New York Negotiable Instruments Law, it applied for and 
received reimbursement from the surety on its employee fidel- 
ity bond. Later the surety which allegedly received an as- 
signment of the drawee bank’s claim brought suit against the 
two collecting banks on the basis of their guaranty of prior 
endorsements. The court ruled the surety could not prevail 
because the drawee bank in effect had no claim to assign it. 


The court reasoned that under New York law the drawee 
bank could have waived its right to protection under the stat- 
ute, reimbursed its customer and then proceeded against the 
collecting banks but since it chose not to reimburse the cus- 
tomer, no right to claim against the other banks existed which 
could be assigned to the surety company. T'ravelers Indemnity 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 583. 
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Company v. Szymanski, Marine Trust Company of Western 
New York and Manufacturers and Traders Trust Company, 
Supreme Court of New York, 186 N.Y.S.2d. 790. The opin- 
ion of the court is as follows: 


HALPERN, J.—The plaintiff sues as the assignee of the Manu- 
facturers and Traders Trust Company (hereinafter referred to as Manu- 
facturers) to recover the funds which Manufacturers paid out, upon 
the presentation to it of a check dated January 20, 1950, drawn upon it 
by the John D. Wood Products, Inc. (hereinafter referred to as Wood), 
payable to the order of one B. Topolski. 

It appears that the endorsement of the payee’s name had been forged 
by one of Wood’s employees and the check had been cashed for him 
iby the defendant Szymanski, who had thereafter endorsed it and de- 
posited it in his account in The State Trust Company of North Tona- 
wanda. (The State Trust Company was subsequently merged into the 
defendant Marine Trust Company and will hereinafter be referred to 
as Marine.) On March 6, 1950, Marine endorsed the check by a rubber 
stamp containing among other things, the legend “Prior endorsements 
guaranteed and transmitted the check to the defendant Federal Reserve 
Bank (hereinafter referred to as Reserve) which in turn placed a similar 
stamp upon the back of the check and forwarded it to Manufacturers 
for payment. Manufacturers paid the amount of the check to Reserve 
and Reserve in turn paid over the funds to Marine. 

Manufacturers in regular course debited the amount of the check 
to the checking account maintained by Wood and thereafter returned 
the check to Wood. Wood apparently did not discover the forgery for 
more than two years after the return of the check; at any rate, it did 
not notify Manufacturers of the forgery within two years and its claim 
against Manufacturers was therefore barred by Section 43 of the Ne- 
gotiable Instruments Law. This section reads as follows: 


“§ 43. Forcep on UNAUTHORIZED ENDORSEMENTS. 


“No national bank or banking organization as defined in the 
banking law shall be liable to a depositor for the payment by it 
of a check bearing a forged or unauthorized endorsement unless, 
within two years after the return to the depositor of the voucher 
of such payment, such depositor shall notify the bank that the 
check so paid bore such forged or unauthorized endorsement.” 


When Wood discovered the facts, it presented its claim to the 
plaintiff, The Travelers Indemnity Company, which had issued a fidelity 
bond covering the employee who had forged the endorsement and the 
indemnity company paid the loss and thereupon became subrogated to 
Wood’s rights, It brought an action against al] three banks and against 











THE BANKING LAW JOURNAL 487 


Szymanski. The plaintiff’s action against Szymanski, Marine and Re- 
serve was abortive, because, under the settled New York rule, Wood, 
to whose position the plaintiff had succeeded, had no right as the drawer 
of the check to maintain an action against the endorsers of the check, 
General Fire Assurance Company of Paris, France, v. State Bank, 177 
App. Div. 745, 164 N.Y.S. 871; Trojan Publishing Corporation v. Manu- 
facturers Trust Company, 117 N.Y. Law Journal 1914 (May 15, 1947), 
affirmed 273 App.Div. 843, 76 N.Y.S.2d 845, affirmed 298 N.Y. 771, 83 
N.E.2d 465. 

When these authorities were brought to the plaintiff’s attention, the 
plaintiff entered into negotiations with Manufacturers and procured 
from it an assignment of its cause of action as the drawee of the check 
against the endorsers. This assignment was set up in a supplemental 
complaint and is now the basis of the action. Manufacturers was drop- 
ped as a defendant in the supplemental complaint. 

Szymanski, Reserve and Marine have interposed answers setting up 
two affirmative defenses: The first in substance alleges that, in view of 
the fact that Wood had failed to give notice to Manufacturers within 
two years, Manufacturers was no longer liable to Wood and therefore 
it had suffered no loss by reason of the payment of the check and hence 
it had no cause of action which it could assign to the plaintiff. The 
second affirmative defense is in substance that the drawer of the check 
intended it to be payable to a fictitious person and, as a result, it was 
in effect payable to bearer and the genuineness or lack of genuineness 
of the endorsement of the payee’s name was therefore immaterial. 


The plaintiff has moved to strike out the two affirmative defenses on 
the ground that they are insufficient in law. I have concluded that the 
motion must be denied. 

The first defense must be held to be sufficient on its face upon the 
present state of the pleadings. So far as appears from the pleadings, the 
situation at the time of the assignment by Manufacturers to the plain- 
tiff was this: Manufacturers had reimbursed itself for the amount paid 
on the check from the account of its depositor and the depositor had lost 
the right to compel a restoration of the funds by the lapse of the two- 
year period under section 43 of the Negotiable Instruments Law. So 
far as appears, Manufacturers had never waived the bar of this section. 
The assignment to the plaintiff did not constitute a waiver of section 
43. The assignment only transferred whatever cause of action Manu- 
facturers may have had and, if it had no cause of action, the assignee 
took nothing. 

If Manufacturers had elected to waive section 43 and to re-credit 
Wood’s account with the amount of the check, a different situation would 
have been presented. There is authority that in the event Manufactur- 
ers, or its assignee, could have recovered against the collecting banks 
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(and Szymanski). It has been held that, if the drawee bank voluntarily 
elects to waive section 43 and to recredit the drawer’s account, it may 
maintain an action against the collecting banks to recover the money 
paid out upon the check, National Surety Corporation v. Federal Reserve 
Bank of New York, 188 Misc. 207, 70 N.Y.S.2d 636, affirmed 188 Misc. 
213 70 N.Y.S.2d 642, leave to appeal to the Appellate Division, First 
Department, denied (unreported). The Court held that the bar of 
section 43 is available only to the drawee bank and, if the drawee bank 
elects to waive it, the collecting banks have no right to raise it. It may 
incidentally be noted that in 1949 an effort was made to extend the pro- 
visions of section 43 so as to bar a recovery against any bank “for the 
payment, endorsement or guarantee of prior endorsements by it of a 
check bearing a forged or unauthorized endorsement” unless notice was 
given to the bank within two years after the return of the check to the 
drawer. The bill was passed by the Legislature (Assembly Int. 1345, Pr. 
1383) but vigorous objection was interposed by the Committee on State 
Legislation of the Association of the Bar of the City of New York in 
a memorandum submitted to the Governor in opposition to the bill, Bul- 
letin of the Committee (1949), Report No. 114, p. 347, and the Governor 
vetoed the bill. 

For the purpose of this decision, I shall assume that the National 
Surety case is sound. Under the holding of that case, the drawee bank 
may, if it wishes, elect to waive the defense under section 43, and re- 
credit its depositor’s account or allow the depositor to obtain a judg- 
ment against it for the amount of the check or, in some other way, recog- 
nize a definitive liability to its depositor for the amount of the check, 
and then proceed against the collecting banks. It may elect to pursue 
this course in order to retain the good will of its customer, or to maintain 
friendly business relations with it, or for any other reason satisfactory 
to it, and the collecting banks have no right to question the drawee 
bank’s decision or the motives which prompted it. This does not amount 
to the making of a gift by the drawee bank, at the expense of the col- 
lecting banks. Despite the fact that the two-year statute has run, 
the fact still remains that the charge to the depositor’s account was 
an improper one and the drawee bank’s election voluntarily to rectify 
the wrong cannot properly be characterized as a gift. The drawee bank 
has the right to refuse to avail itself of the bar of section 43 and to 
recognize its moral obligation to restore what had been wrongfully taken 
from the depositor’s account, cf. 1 Williston on Contracts, § § 150, 160- 
163; Restatement, Contracts, $ § 85-88. 

The difficulty with the plaintiff's position in the present case is that 
the drawee bank has never taken any action, indicating that it desired 
to waive section 43 and to assume liability to its depositor. The plain- 
tiff argues that this is immaterial,—that the drawee bank had paid out 
its own funds upon the check bearing the forged endorsement and that 
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it is entitled to recover the funds so paid out, regardless of liability or 
non-liability to its depositor. It is true that in the first instance the 
funds which were paid out by the drawee bank were its own, American 
Exchange National Bank v. Yorkville Bank of New York, 122 Misc. 
616, 204 N.Y.S. 621, affirmed 210 App.Div. 885, 206 N.Y.S. 879; Franklin 
Square National Bank v. Great Atlantic Building Material Supply Corp.., 
186 Misc. 524, 60 N.Y.S.2d 352, affirmed 270 App.Div. 930, 62 N.Y.S.2d 
617, affirmed 296 N.Y. 644, 69 N.E.2d 684, but it must be recognized 
that, upon the basis of the check bearing the forged endorsement, the 
drawee bank had reimbursed itself out of its depositor’s account. So long 
as the two-year period had not run, the reimbursement might be said 
to be a tentative one, subject to being wiped out by a demand for 
restoration by the depositor. But, after the two-year period had run, 
the reimbursement was no longer tentative and the drawee bank had 
no right to maintain an action to recover from the collecting banks, un- 
less it took some affirmative step to reverse the effect of the reimburse- 
ment which it had obtained from its depositor’s account. 

If this were not insisted upon as a condition precedent, the drawee 
bank might obtain a windfall by recovering from the collecting banks 
and then avoiding repayment to its depositor by taking advantage of 
the defense available to it under section 43 of the Negotiable Instruments 
Law. 

There are two basic theories upon which a drawee bank may recover 
from those who have received the proceeds of a check bearing a forged 
endorsement. Under neither theory may a recovery be had, after the 
running of the two-year period under section 43, without a prior re- 
credit of the depositor’s account or its equivalent. One theory is that 
the money had been paid by the drawee bank under a mistake of fact, 
in misreliance upon the representation by the one presenting the check, 
that he had good title to it. This is a quasi-contractual theory, which 
allows a recovery in order to prevent the unjust enrichment of the de- 
fendants, Britton on Bills and Notes, § 139, pp. 641-645. Certainly a 
recovery will not be allowed on that theory, if the recovery will itself 
result in an unjust enrichment of the plaintiff, cf. Matter of Rousos’ 
Estate, 195 Misc. 451, 90 N.Y.S.2d 406; Id., 195 Misc. 959, 91 N.Y.S.2d 
551. The other theory upon which a drawee bank may recover is that 
the collecting bank guaranteed the prior endorsements and should be 
held liable for damages for breach of its guarantee. This is the only 
theory upon which a bank, which had acted as an agent in collecting 
the proceeds of the check, may be held liable after it has remitted the 
proceeds to its principal in good faith, National Park Bank of New York 
v. Seaboard Bank, 114 N.Y. 28, 20 N.E. 632; Restatement, Restitution, 
§ § 142, 148. Under this theory, nominal damages could possibly be 
recovered for the breach, regardless of the situation between the drawee 
bank and its depositor, but substantial damages could not be recovered 
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if the two-year period had run under section 43 and the drawee bank 
had taken no steps to reverse the transaction by which it had reim- 
bursed itself from its depositor’s account. Cf. Burt v. Dewey, 40 N.Y. 
288; McGiffin v. Baird, 62 N.Y. 329; O’Brien v. Jones, 91 N.Y. 193; 1 
N.Y. Law of Damages, § 302. 

In this case, it may be argued that no windfall to the drawee bank 
would result from a recovery against the defendants because the drawee 
bank has assigned its cause of action to the Indemnity Company, which 
has succeeded to the rights of the depositor, and which is justly entitled 
to the proceeds of any recovery. But the assignment cannot be given 
the effect of creating a cause of action, if the assignor had none. The 
fact that there are strong equities in favor of the person who happens 
to be the assignee does not alter the legal situation. The crucial ques- 
tion is whether the assignor had a valid cause of action in its own favor 
at the time it made the assignment and the drawee bank had none, in 
the absence of a recredit to the depositor’s account or its equivalent. 

It is possible that, by an involved series of transactions, the plaintiff 
could have acquired a good cause of action in this case. The drawee 
could have recredited its depositor’s account and then assigned its cause 
of action against the defendants to the plaintiff indemnity company in 
consideration of the repayment to it of the amount which it had re- 
credited to its depositor’s account. This would have left the parties 
in the same situation financially as they now are, but the legal situation 
would have been a very different one. We cannot read into the simple 
assignment pleaded in this case, the whole series of steps which the par- 
ties would have had to take in order to vest in the plaintiff a valid cause 
of action against the defendants. 

Upon analysis, it will be found that the holding in the National 
Surety Corporation case, supra, is entirely consistent with the con- 
clusion here reached, although that may not appear upon a first reading 
of the case. The Surety Company in that case had insured both the 
depositor, the City of New York, and “any bank in which it carried 
an account” against any loss “sustained through payment of any in- 
strument drawn by the City upon which the signature of any indorser 
had been forged” [188 Misc. 207, 70 N.Y.S.2d 638]. A check bearing 
a forged endorsement had been paid by the drawee bank and the check 
in due course had been returned to the City. More than two years 
later, the City discovered the forgery and notified the drawee bank of 
jit but the City’s right to recover from the drawee bank was, by that 
time, barred by section 43. The Surety Company paid the loss and the 
drawee bank assigned its cause of action against the collecting banks to 
the Surety Company. In view of the broad coverage of the bond, the 
Surety Company must be deemed to have paid the loss on behalf of 
the drawee bank; hence the drawee bank was in the position of having 
repaid the amount of the check to the City. It therefore had a com- 
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plete cause of action to assign to the Surety Company. Throughout 
its opinion in the National Surety case, the court referred to the pay- 
ment to the City as having been made by the drawee bank; it was upon 
that basis that the court held that the Surety Company, as the assignee 
of the drawee bank, had the right to recover from the collecting bank. 
188 Misc. 207, at pages 209, 211, 70 N.Y.S.2d 636, 638, 640. 

Professor Simpson of the New York University Law School has com- 
mented upon the National Surety case as follows: 


“The objection that the rule may result in unjust enrichment 
of a drawee in the case where the latter has already recovered from 
the holder and thereafter resists the drawer’s claim for recredit 
by pleading the two year statute, is removed by the fact that 
prior recredit of the drawer’s account is a condition precedent to 
the right of the drawee to recover substantial damages from the 
holder for breach of the guaranty of prior indorsements.” 23 
N.Y.U. Law Quarterly Review, p. 735. 


See generally, “Allocation of Losses from Check Forgeries,” 62 Yale 
Law Journal, p. 417. 

The plaintiff also relies upon the statement in Follick v. Amalgamated 
Bank of New York, 232 App.Div. 127, 249 N.Y.S. 238, 242, to the effect 
that “The liability of the collecting bank to repay the moneys paid out 
on forged indorsements which were guaranteed by the collecting bank 
to the depositary bank is absolute, and not in any wise dependent upon 
the liability of the depositary bank to its depositor.” But this statement 
must be read in the context of the facts of the Fallick case. In that 
case, the depositor brought an action against the drawee bank to recover 
for checks bearing forged endorsements improperly charged to its ac- 
count. The drawee bank brought in the collecting banks, asserting that 
they were liable over to it for the plaintiff’s claim. The case arose 
‘before the enactment of section 43 but even at that time a drawee bank 
might escape liability to its depositor if it could show that it had been 
prejudiced by the negligence of the depositor in failing to discover the 
forgery and to notify the drawee of it promptly. The drawee bank de- 
clined to set up the defense of negligence and the collecting banks took 
the position that they could not be held liable unless the drawee set up 
all its available defenses against its depositor. The court said: “The 
impleaded defendant . . . has no legal right to compel the original de- 
fendant to set up any defense, or even a denial as against the plaintiffs, 
merely for the benefit of the defendant impleaded. If the Amalgamated 
Bank of New York [the drawee bank] wishes to forego defenses which 
it might have against the plaintiffs . . . because it wishes to waive them 
and rely on its remedy against the collecting bank which guaranteed 
the indorsements of the payees which turned out to be forgeries, the 
impleaded bank is in no legal position whereby it may demand that the 
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depositary bank be compelled to interpose a defense, or, upon its failure 
so to do, that it be held liable without recourse to the indorsement lia- 
bility of the collecting bank.” It was in this connection that the court 
made the statement quoted above, upon which the plaintiff relies. In 
saying that the liability of the collecting bank was in no way dependent 
upon the liability of the depositary bank to its depositor, the court 
merely meant to indicate that the collecting bank could not take ad- 
vantage of a defense which the drawee bank had elected to waive. There 
is no suggestion in the Fallick case that, if the drawee bank had actually 
escaped liability by establishing the negligence of its depositor, it could 
nevertheless have obtained a windfall by recovering from the collecting 
bank. 

See also Halsey v. Bank of New York and Trust Company, 270 N.Y. 
134, 200 N.E. 671 and Bank of New York v. Public National Bank and 
Trust Company of New York, 195 Misc. 812, 821, 82 N.Y.S.2d 694, 
701, 91 N.Y.S.2d 620, affirmed without opinion 275 App.Div. 932, 90 
N.YS.2d 701, affirmed without opinion 301 N.Y. 503, 93 N.E.2d 71. 

The defendants urge this court to go further and to reject the doc- 
trine of the National Surety case and to hold that even if Manu- 
facturers had elected to waive section 43 and had recredited its deposi- 
tor’s account, it or its assignee still could not recover against the de- 
fendants. I do not agree with the defendants’ contention but, upon my 
analysis of this case, it is unnecessary for me to deal with it. Even upon 
the assumption that the holding of the National Surety case is sound, I 
find that the plaintiff has not brought itself within it. The motion to 
strike out the first affirmative defense must therefore be denied. 

The second affirmative defense must also be held to be sufficient in 
law. That defense rests upon the claim that the check was in effect 
payable to bearer and that therefore the forgery of the endorsement 
was of no materiality. 

It is well settled that where the maker of a check makes it payable 
‘to one who has no interest in the check and who is not intended by the 
maker to have any interest, the check is payable to bearer within the 
meaning of section 28(3) of the Negotiable Instruments Law. The 
knowledge and intent of the person authorized to sign is controlling, 
Phillips v. Mercantile National Bank, 140 N.Y. 556, 35 N.E. 982, 23 
L.R.A. 584; Trust Co. of America v. Hamilton Bank of New York City, 
127 App.Div. 515, 112 N.Y.S. 84; Hackensack Trust Co. v. Hudson 
Trust Co., 119 Misc. 689, 197 N.Y.S. 158. affirmed 207 App.Div. 897, 
202 N.Y.S. 928; National Surety Corp. v. Federal Reserve Bank of 
New York, 161 Misc. 304, 292 N.Y.S. 607, affirmed 250 App.Div. 754, 
296 N.Y.S. 240. 

It is alleged by the defendants in the second affirmative defense 
that the officer who drew the check on behalf of the drawer did not in- 
tend that the named payee should have any interest in the check or the 
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proceeds thereof. If this is true, the check would in effect be one pay- 
able to bearer. The plaintiff counters with the assertion that the check 
required two signatures and that it was not only signed by the faithless 
officer who subsequently forged the endorsement, but it was also signed 
by another officer who, it is claimed, was unaware of the intention of 
his fellow officer, and that therefore the check is not to be deemed one 
payable to bearer, United States Fidelity and Guaranty Company v. 
National City Bank of New York, 284 N.Y. 651, 30 N.E.2d 496. This 
raises a question of fact which can be resolved only upon the trial. 

The motion to strike out the affirmative defense is denied without 
costs. 

Submit order accordingly. 





Bank Providing Note and Contract Forms 
to Dealer Held Holder in Due Course 


Again the question has arisen concerning whether or not 
a financial institution purchasing commercial paper from a 
business to whom the purchaser provided forms for the writ- 
ten instruments is a holder in due course. ‘This case came up 
in Florida where the State Supreme Court had decided in 
1953 that a finance company providing forms for contracts 
and notes to an appliance dealer had not become a purchaser 
without notice when buying the paper from the dealer because 
it was considered to be a party to the original transaction. 
(Mutual Finance Company v. Martin, Fla., 63 So.2d 649) 

In a recent version of this case, a federal court in Florida 
held that a bank supplying forms to a dealer and then pur- 
chasing from him a note and conditional sale contract, did be- 
come a holder in due course. The court distinguished this 
case from the Martin case, however, on the grounds that the 
bank’s name appeared on the forms only as a small advertise- 
ment and more importantly, did not appear in the formal part 
of the note as did the finance company’s name in the earlier 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 627. 
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case. It was noted by the court that notes and contracts ex- 
ecuted on these forms were bought by other institutions and that 
the bank was not obligated to and in fact did not, purchase 
all the notes and contracts of this particular dealer. Citizens 
& Southern National Bank v. Stepp, United States District 
Court N.D. Florida, 126 F. Supp. 744. The opinion of the 
court is as follows: 


DE VANE, C. J.—Plaintiff brought suit against defendant on two 
conditional sales contracts and notes given by defendant to B. W. Hart, 
trading as Hart Tractor and Implement Co., for various farm equipment 
purchased by him from Hart, and sold by Hart to plaintiff prior to matur- 
ity. 

Defendant filed four defenses. He denied the execution of the in- 
struments described in paragraph No. 1 of the complaint and denied that 
the farm equipment described in the conditional sales contract and note 
in paragraph No. 2 of the complaint was ever delivered to him by Hart, 
and that there was, therefore, a total failure of consideration. 

When the case came on for pre-trial conference to settle the issues 
involved, defendant charged Hart with perpetrating a fraud upon him 
and upon plaintiff in the two transactions described in the complaint. 
The court, thereupon, directed and ordered that Hart be made a third- 
party defendant so that justice might be done to defendant and to plain- 
tiff if Hart had, in fact, perpetrated the fraud as charged by defendant. 
Hart answered denying any wrong doing on his part. 

The case came on for trial to the court, without a jury, and at the 
trial defendant abandoned his charge of fraud and claimed failure of 
consideration on account of one note (Exh. “A” and partial payment on 
account of the other note (Exh. “C”). 

On the issue of failure of consideration the defendant testified that 
the Massey-Harris Combine sold to him by Hart, as new, was an old 
worn-out combine which never worked satisfactorily and which he 
subsequently attempted to require Hart to take back, which Hart de- 
clined to do. The record is not very satisfactory on how much effort 
defendant made to use the combine, but it does show that defendant 
never notified plaintiff of his claim of failure of consideration on this 
note until June, 1953, long after plaintiff had acquired the contract 
and note and payments were due thereon. . 

At the trial defendant totally failed to support his claim of partial 
payment on account of the contract and note described in Exh. “C” to 
the complaint. Defendant’s testimony on this issue shows that he was 
greatly confused, himself, about the matter and nothing can be made 
out of the testimony. He admitted making no such payments to plain- 
tiff. He did testify that the Woods Rotary Mower described in Exh. 
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“C” was his property and that he did not purchase the same from Hart. 
The evidence on this mower shows that when defendant purchased the 
Ford tractor he did not have sufficient cash to make the required down 
jpayment and to enable him to purchase the tractor he sold to Hart the 
Woods Rotary Mower and the price agreed upon was used as a credit 
towards the payment of the tractor and that defendant then purchased 
back from Hart the mower, at the same price, and with this credit and 
the money he did have he could make, and did make, the down pay- 
ment required for the two pieces of machinery and executed the con- 
ditional sales contract and note for the balance due. Defendant offered 
no testimony to refute this evidence in the case. 

Plaintiff claims to be a holder in due course of the two notes and 
conditional sales contracts acquired before maturity and the evidence 
shows that it purchased each note and each contract from Hart very 
shortly after they were executed by Stepp, and without any notice of 
any defects therein. Defendant insists, however, that despite the ab- 
sence of notice, the issue of failure of consideration is available to him 
in this case and in support thereof relies upon Mutual Finance Co. v. 
Martin, Fla., 63 So.2d 649. 

The Uniform Negotiable Instruments Law is in effect in Florida; 
Chapters 674, 675 and 676, Fla. Stat.Ann.; Sections 674.16, 674.27, 674.28, 
674.31, 674.54, 674.58, 674.59 and 674.60 are applicable and controlling 
here. 

The evidence in the case clearly establishes that plaintiff is a holder 
in due course without notice of any infirmities as to these transactions, 
unless this case is governed by Mutual Finance Co. v. Martin, supra. 
The facts in the two cases are, in important respects, different. In the 
Martin case one Highsmith, an appliance dealer, sold a freezer and saw 
to Martin. On the same day a note and contract were executed. On the 
following day the contract and note were endorsed by Highsmith and 
delivered to the Finance Company. Martin failed to pay the note and 
the Finance Company sued him. Martin pleaded failure of considera- 
tion and charged that the Finance Company was not a holder in due 
course without notice. 

The evidence in the case disclosed that the Finance Company held 
a floor-plan mortgage on all the equipment of the appliance dealer; that 
it furnished the appliance dealer with printed forms of notes and con- 
ditional sales contracts, all of which became its property upon en- 
dorsement by Highsmith. The name of the Finance Company, as such 
holder, appeared in both the note and contract and could only be en- 
dorsed by Highsmith for its account. The evidence also showed that 
Highsmith was a substantial stockholder in the Finance Company and 
that the Finance Company participated in the transaction leading to the 
sale of the freezer and saw to Martin and that it subsequently under- 
took to recondition the freezer when it failed to work. 
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Under all these circumstances the court in that case very properly 
held that the Finance Company was not a holder in due course of that 
note and conditional sales contract. 

In this case the contract and note forms were provided by plaintiff 
for the use of Hart in his business, but the name of the Finance Com- 
pany appears at no place in the formal part of either the note or the 
contract. There is an advertisement of plaintiff in the upper lefthand 
corner of the contract, as follows: 


“The Citizens & Southern Banks The most comprehensive 
banking and financing system in the South.” 


Plaintiff testified, and this is not disputed, that the notes and con- 
tracts executed on this form could be and were frequently purchased 
by other financing institutions and that plaintiff was not obligated to, 
and, in fact, did not purchase all conditional sales contracts and notes 
taken by Hart. The mere appearance of this advertisement in the upper 
left-hand corner of the conditional sales contract form used by Hart in 
no way establishes a relationship between Hart and the Finance Com- 
pany that would overcome the Florida Statutes defining a holder in due 
course. 

This case is more appropriately controlled by the decisions of the 
Supreme Court in the following cases: McClure v. American National 
Bank, 67 Fla. 32, 64 So. 427; Atlantic & Gulf Fertilizer Co. v. Coats, 
105 Fla. 324, 141 So. 149; Robertson v. Northern Motor Securities Com- 
pany, 105 Fla. 644, 142 So. 226; Wiers v. White, 142 Fla. 628, 196 So. 206. 

The court finds and holds in this case that plaintiff is a holder in 
due course without notice of any infirmities in the instruments sued 
upon. If Stepp has been imposed upon by Hart, his cause of action is 
against Hart, which he failed to pursue in this case and such failure 
should not operate as res judicata against Stepp in any subsequent 
action he may take to right the alleged wrong he charges Hart per- 
petrated upon him. 

An appropriate judgment will be entered in conformity with this 
Memorandum Decision. 


RECENT ARTICLE ON SAFE-DEPOSIT BOXES 


The June 18 issue of The Saturday Evening Post contains a very 
interesting article on the subject of safe-deposit boxes entitled, “How 
Safe Is Your Safe-Deposit Box?” The author, William F. Longgood, 


makes many references to the legal aspects maintaining a safe-deposit 
service and points out that the now famous Veihelmann case in New 
York has inspired more people to make claims against banks and safe 
deposit companies than was previously the case. 
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Holding Drafts More Than 24 Hours Does 
Not Give Rise to Liability Under 
Special Circumstances 


Section 187 of the Negotiable Instruments Law provides 
that “Where a drawee to whom a bill is delivered for accep- 
tance . . . refuses within twenty-four (24) hours after such 
delivery, or within such other period as the holder may allow, 
to return the bill accepted or nonaccepted to the holder, he 
will be deemed to have accepted the same.” (emphasis ours). 
The United States Court of Appeals in the Eighth Circuit 
has recently decided a case under this section. It ruled that two 
banks were justified in holding numerous drafts for several 
weeks in an attempt to collect them where the drawer had 
authorized them to hold the instruments for an unspecified 
period to see if collection was possible. 

It should be of interest to bankers to know that the outcome 
of this case hinged almost entirely on the amount of evidence 
the banks could produce. The plaintiff claimed his representa- 
tive had not authorized the banks to keep the drafts; the banks 
claimed there had been authorization. The opinion of the 
court did not reveal what evidence the banks were able to pre- 
sent but the case illustrates how important it is for bank officers 
to keep diary entries and records of all verbal instructions they 
receive. Safety Motors v. Elk Horn Bank & Trust Company 
and Citizens National Bank, United States Court of Appeals, 
Eighth Circuit, 217 F.2d 517. The opinion of the court is as 
follows: 


WOODROUGH, C. J.—Appellant Safety Motors, Inc. instituted this 
action against appellee banks for the recovery of money due on certain 
drafts alleged to have been accepted by said banks. There was federal 
jurisdiction because of diversity of citizenship and amount involved. 
A jury was waived and trial was had to the court. The court rendered 
judgment against appellant and this appeal followed. The parties will 
ibe referred to as they appeared in the court below. 

Plaintiff is an Illinois corporation engaged, at the time pertinent here- 
in, in the business of selling new and used cars in and around Chicago. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 297. 
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During May, June, and July, 1950, it sold certain vehicles to J. R. Shep- 
herd, doing business as Shepherd Motor Company in Arkadelphia, Ar- 
kansas. Negotiations between the parties for the purchase of these ve- 
hicles were completed by telephone and Shepherd dispatched drivers 
to Chicago to return the vehicles to Arkadelphia. Before surrendering 
possession of a vehicle plaintiff's employee filled out a blank draft which 
was then signed by Shepherd’s driver. These drafts wer drawn upon 
defendant banks and made payable to plaintiff. 


After delivery of the vehicle to Shepherd’s driver, plaintiff secured 
a certificate of title from the State of Illinois for the particular vehicle 
sold. This required several days and sometimes weeks to accomplish. 
Upon receipt of the certificate of title plaintiff placed it and the bill 
of sale in a sealed envelope, attached the envelope to the sight draft 
covering the particular vehicle involved, and deposited the draft with 
documents so attached in the Marquette National Bank in Chicago, 
Illinois. Plaintiff was given immediate credit for the amount of the 
draft but subject to it being later charged back in the event the draft was 
not paid by the drawee. Marquette National Bank forwarded the draft 
and attached documents to the First National Bank of Chicago, IIli- 
nois, where it was received on the same terms. First National Bank 
then forwarded the draft and documents to the defendant bank in Ark- 
adelphia, Arkansas, upon which it was drawn, with instructions to wire 
nonpayment of items $1,000.00 or over and to protest all items over 
$500.00. 


The first two drafts on which recovery is sought in this action were 
forwarded by First National Bank to defendant Elk Horn Bank and 
Trust Company on June 26, 1950, and were received by the Elk Horn 
Bank on or about June 28, 1950. On June 30, July 3, and July 6, 1950, 
nine other drafts were sent by First National Bank and received by Elk 
Horn Bank within a day or two after mailing. These eleven drafts, 
totaling $12,040.00, were presented by Elk Horn Bank to Shepherd for 
his approval and authorization of payment as they were received. 
Shepherd did not authorize Elk Horn Bank to pay the drafts nor did 
he request the bank to hold them but repeatedly told employees of the 
bank that maybe he could deposit funds the following day to cover 


1 The drafts were all drawn in the same manner and the following is an example of one 
drawn upon defendant Citizens National Bank: 


“$1,085.00 June 30, 1950 
On Sight Pay to the order of Safety Motors, Inc., 
One Thousand Eighty Five and 00/100 Dollars 
with exchange 


For One Ford Pickup Motor #98RC386061 

Value Received and charge the same to account of 

To Citizens National Bank 

No, Arkadelphia, Ark Shepherd Motor Co. 
By Walter Gustafson” 
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the drafts. Elk Horn Bank did not protest the drafts and did not wire 
First National Bank of nonpayment thereof until July 7, 1950. 

Beginning on July 3, 1950, and continuing until July 12, 1950, First 
National Bank dispatched several “tracer letters” and telegrams to 
Elk Horn Bank inquiring if the drafts sent on the above-mentioned 
dates had been received and remittance had thereon. On July 7, 1950, 
Elk Horn Bank advised First National Bank that it was returning un- 
paid the first eight drafts received because “drawn against uncollected 
funds.” On July 15, 1950, Elk Horn Bank returned the other three 
drafts to First National Bank unpaid. Each draft was retained by 
defendant Elk Horn Bank in excess of twenty-four hours but not ex- 
ceeding eight days. 

Upon the return of the drafts to First National Bank, and thence 
to Marquette National Bank, plaintiff contacted Shepherd who excused 
nonpayment by stating that he had transferred his bank account to de- 
fendant Citizens National Bank in Arkadelphia, Arkansas, and authorized 
plaintiff to change the name of the bank on the drafts. Plaintiff rede- 
posited the eleven drafts after changing the name of the bank thereon 
and defendant Citizens National Bank received them in regular course. 
In addition, plaintiff deposited sixteen other drafts, totaling $16,709.04, 
drawn on Citizens National Bank covering purchases of vehicles from 
plaintiff by Shepherd. These sixteen drafts were forwarded by First 
National Bank between July 15 and July 30, 1950, and received by de- 
fendant Citizens National Bank within a day or two after posting. 
Citizens National Bank handled the twenty-seven drafts in the same 
manner as Elk Horn Bank had previously handled the eleven, that is, 
each day, or as often as Shepherd could be contacted, the drafts were 
presented for his approval and authorization of payment. Shepherd 
never authorized payment of the drafts nor did he request defendant 
Citizens National Bank to hold them, but stated that he had sufficient 
drafts out for collection to pay plaintiff when collection thereon was 
effected. Citizens National Bank did not protest the drafts and, ex- 
cept for telegrams sent First National Bank on July 20, and July 25, 
1950, did not wire nonpayment. 

Between July 20 and July 31, 1950, First National Bank sent several 
“tracer letters” and telegrams to Citizens National Bank inquiring if 
payment was received on the drafts and finally requesting that they 
be returned if still unpaid. On August 5, 1950, Citizens National Bank 
returned all the drafts unpaid, having held them for periods varying 
from three to twenty-two days. 

There was also evidence before the trial court that during the latter 
part of June, 1950, a representative of plaintiff contacted defendant Elk 
Horn Bank and requested it to hold Shepherd’s drafts and try to col- 
lect them. Also, defendant Citizens National Bank introduced evidence 
tending to show that on July 26, 1950, a representative of plaintiff re- 
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quested it to hold the drafts and attempt to obtain payment thereof. 

Plaintiff's efforts to recover the vehicles, after Shepherd’s drafts 
were returned unpaid, were unavailing as Shepherd had succeeded in 
disposing of them without the certificates of title. Thereafter, Shepherd 
went into bankruptcy and, although plaintiff filed a claim against the 
bankrupt estate, at the time of the trial below plaintiff had not re- 
ceived payment on said claim. 

Plaintiff's complaint charged joint and several liability against both 
defendants on eleven drafts and liability against defendant Citizens 
National Bank only on sixteen drafts. The complaint alleged that de- 
defendants had accepted the drafts, and became legally liable therefor, 
by retaining them longer than twenty-four hours or any other reason- 
able time.? Defendants separately answered admitting receipt of the 
drafts and retention thereof for more than twenty-four hours but denied 
that they thereby became acceptors of and liable for said drafts. The 
answers also set up several other affirmative defenses to plaintiff claims. 
At the conclusion of the trial the court made its Findings of Fact and 
Conclusions of Law and entered judgment for the defendants. In a 
comprehensive discussion of the evidence and the Arkansas law applic- 
able thereto, the trial court concluded that plaintiff was not entitled 
to recover for several reasons, which may be summarized as follows: (1). 
Sections 136 and 137 of the Negotiable Instruments Law, Ark.Stats. 
1947, sections 68-311, 312, are not applicable because the evidence es- 
tablished that Shepherd was in fact the drawee of the drafts and de- 
fendant banks were agents of the plaintiff for collection only. (2). Even 
assuming that defendants were the drawees of the drafts and retained 
them over twenty-four hours, they did not thereby become acceptors 
thereof since “under the Arkansas law a refusal to return a bill, as con- 
templated by the statute, means a wilful refusal, and in the instant case 
there was no such wilful refusal on the part of the defendant banks.” 
(3). Even though section 137 of the Negotiable Instruments Law were 
otherwise applicable, there was no violation thereof because “repre- 
sentatives of plaintiff expressly instructed and authorized each of the 
defendant banks to hold the drafts in an effort to collect them.” (4). 
Plaintiff elected to pursue an inconsistent remedy “first by seeking to 
repossess the trucks, and second by filing a claim against the bankrupt 
estate of Shepherd” and is therefore precluded from holding the de- 
fendant banks liable as acceptors of the drafts. (5). Defendant banks 


2 Plaintiff's cause of action was predicated on Sections 186 and 187 of the Negotiable 
Instruments Law of Arkansas, which provide: 

Sec. 186. “The drawee is allowed twenty-four (24) hours after presentment, in which 
to decide whether or not he will accept the bill; but the acceptance, if given, dates as of 
the day of presentation.” Ark.Stats.1947, Sec. 68-311. 

Sec. 187. “Where a drawee to whom a bill is delivered for acceptance destroys the 
same, or refuses within twenty-four (24) hours after such delivery, or within such other 
period as the holder may allow, to return the bill accepted or nonaccepted to the holder, 
he will be deemed to have accepted the same.” Ark Stats.1947, Sec. 68-312. 
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as collection agents of plaintiff, were not negligent in attempting to 
collect payment of the drafts and plaintiff failed to prove any damages 
resulting from any action or inaction on the part of said banks. 

Assuming that defendant banks were the drawees of the twenty- 
seven drafts sued upon and that therefore section 187 of the Negotiable 
Instruments Law of Arkansas is applicable, we think there is substantial 
evidence in the record before us to support the trial court’s finding of 
fact that “representatives of plaintiff expressly instructed and authorized 
each of the defendant banks to hold the drafts in an effort to collect 
them.” If this finding is supported by the evidence then the judgment 
for the defendants was correct since section 187 provides for liability 
only where a drawee destroys the bill or “refuses within twenty-four (24) 
he~rs after such delivery, or within such other period as the holder may 
allow, to return the bill accepted or nonaccepted to the holder .. .” 

Defendant Elk Horn Bank introduced evidence tending to show 
that in the latter part of June, 1950, plaintiff requested and authorized 
it to hold the eleven drafts and attempt to collect payment thereof from 
Shepherd. A. C, Stone, executive vice-president of defendant Elk Horn 
Bank, testified: “A man purporting to be from Safety Motors came to 
see me about June 26th or 27th and talked to me about Mr. Shepherd. 
He first called me from Mr. Shepherd’s office and told me he was coming 
over. I don’t remember his name. He gave me a card with his name 
on it. He told me he had been down visiting with Mr. Shepherd and 
that he thought Mr. Shepherd was going to make it alright, that he 
might have had a little difficulty in some drafts returned, but he would 
like for us to work with him and he felt sure he would get out of his 
debt ...” On cross-examination Stone testified plaintiff's representa- 
tive told him to “hold the drafts and present them and try to collect 
them for him.” He further testified that later “Someone from Safety 
Motors called us and said he [Shepherd] had changed his account over 
to the Citizens, to please return the drafts, and we did so.” Stone’s 
testimony was corroborated by J. R. Shepherd, owner of the Shepherd 
Motor Company, who testified: “Later in the month of June, 1950, along 
about the last of the month, a representative of Safety Motors came 
down and talked to me about the drafts. This was after the telephone 
call. He talked to me about thirty minutes and then went and talked 
to Mr. Stone on the telephone and then he went to the Elk Horn Bank. 
He came back to see me after he went to the bank.” 

Evidence introduced on behalf of the plaintiff was to the effect that 
no representative of Safety Motors ever went to Arkadelphia in June 
of 1950, and that neither of the defendant banks were ever called and 
requested to hold Shepherd’s drafts for collection. 

Defendant Citizens National Bank also introduced evidence tending 
to establish that the drafts were held by it for collection upon the request 
and authorization of plaintiff. Edgar C. Diggs, a cashier of Citizens Na- 
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tional Bank at the time the drafts were received, testified: “The full 
substance of my telephone conversation with Mr. Nichols [Secretary of 
Safety Motors] on July 26 was this: He inquired if the drafts we were 
holding had been paid. I told him they had not been paid and that we 
had received a telegram from the First National Bank of Chicago re- 
questing their return if unpaid. And he asked me then what the pos- 
sibility, or what I thought was the possibility, of us being able to secure 
payment of those drafts, and I told him at the time that it looked like 
it would be impossible, from what I knew of his business, for him to pay 
the drafts. Those along with some others. And that we did at that 
time have a few drafts of Shepherd Motor Company out for collection. 
We were handling it on a collection basis. And he asked that we hold 
them and try to collect them for him.” Cecil Cupp, vice-president 
and cashier of Citizens National Bank, testified that he recalled the 
cashier commenting about telephone calls from Safety Motors with 
reference to the Shepherd drafts. 

Evidence adduced by plaintiff was in direct conflict with the testi- 
mony of Diggs and Cupp. C. V. Nichols testified that on July 26, 1950, 
he was in Los Angeles, California, and introduced his hotel bill of that 
date as proof thereof. He denied calling Diggs from Chicago or any 
other place on that day or any other day. Plaintiff also introduced into 
evidence a statement of the telephone company showing that no tele- 
phone call was made from Safety Motors to defendant Citizens National 
Bank on July 26, 1950. 

Thus it became the function and duty of the trial court, sitting with- 
out a jury, to resolve this conflict in the evidence. It chose to believe 
and give greater credence to defendants’ witnesses, as evidenced by its 
statement that: 


“Furthermore, representatives of plaintiff expressly instructed 
and authorized each of the defendant banks to hold the drafts in 
an effort to collect them. There was a conflict in the testimony 
on this point, but the Court was and is convinced that plaintiff's 
representatives did specifically authorize defendants to hold the 
drafts for collection. Desiring as it did to have the drafts paid, 
certainly plaintiff wanted to have the drafts available at the banks 
in the hope that Shepherd would obtain sufficient funds and would 
authorize payment of said drafts, and the banks were acting in 
plaintiff's behalf in holding the drafts and attempting to obtain 
Shepherd’s authorization to pay the same. Therefore, even though 
Section 68-312, Ark.Stats., supra, were otherwise applicable in the 
instant case, defendants did not violate the statute. That is, the 
statute provides liability where the drawee ‘refuses within twenty- 
four hours after such delivery, or within such other period as the 
holder may allow, to return the bill accepted or nonaccepted to 
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the holder.’ (Emphasis added.) Since plaintiff requested and 
authorized defendants to hold the drafts longer than twenty-four 
hours, defendants’ action in so holding the drafts did not subject 
them to liability under the statute.” 


Findings of fact may not be set aside on appeal unless clearly er- 
roneous, Rule 52(a), Fed.Rules of Civil Proc., 28 U.S.C.A., and a 
finding of fact made by the trial court on conflicting evidence cannot 
be said to be clearly erroneous. Joseph E. Seagram & Sons v. Bynum, 
8 Cir., 191 F.2d 5. We conclude, therefore, that the finding of the trial 
court that plaintiff authorized defendants to hold the drafts for collection 
is supported by substantial evidence and must be affirmed. 

It is urged that, even granting plaintiffs authorization given on 
July 26, 1950, to defendant Citizens National Bank, the bank would 
still be liable on those drafts received and held for more than twenty- 
four hours before that date. We think it clear, however, that plaintiff's 
authorization of July 26th constituted a ratification of Citizens National 
Bank’s previous acts and conduct in holding the drafts. 

Concluding, as we have, that the trial court did not err in finding 
that plaintiff authorized retention of the drafts by defendant banks for 
collection, it becomes unnecessary to discuss the other grounds of the 
court’s decision in granting judgment for the defendants. 

The only other point raised by plaintiff is that the court erred in 
receiving testimony of the custom of banks in and around Arkadelphia, 
Arkansas, to treat bills of exchange with documents attached as col- 
lection items rather than cash items. This testimony was not considered 
by the trial court in arriving at its conclusion that defendant banks were 
expressly authorized to hold the drafts for collection. Therefore error, 
if any, in the admission of this testimony could not have been prejudicial 
to plaintiff. 

The judgment appealed from is affirmed. 


REPORT ON BANK HOLDING COMPANY ACT 


The Committee on Banking and Currency of the House of Repre- 
sentitives has reported favorably on the proposed Bank Holding Com- 
pany Act of 1955. The statement of policy of the Act indicates that 
the creation and expansion of bank holding companies should be sub- 
jected to control, that bank holding companies should be required to 
separate their banking and non-banking business and that bank hold- 


ing companies be subjected to the same type of examination and 
regulation as the banks they control. H.R. 6227, Report No. 609, 
May 20, 1955. 
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Bank Upheld in Refusing to Pay Checks 
Until Injunction Removed 


What should a bank do when checks issued by a county 
treasurer with the approval of one court are presented for 
payment while the bank is under the injunction of another 
court restraining payment of funds from the county account. 
Apparently the only thing to do is just what a Texas bank 
did—refuse payment and let the payees take the matter to 
court for settlement. When this was done in the subject case, 
the court ordered the bank to pay the checks but not until the 
injunction had been dissolved. First State Bank & Trust 
Company of Rio Grande City v. Raymond and Lowe, Court 
of Civil Appeals of Texas, 275 S.W.2d 191. The opinion of the 
court is as follows: 


GRAY, J.—Appellees filed their separate suits against appellant and 
recovered separate judgments. However, on appeal the causes were 
consolidated and will be here treated as one cause. 

Appellee Lowe is the named payee in two checks issued by the Treas- 
urer of Starr County, and appellee Raymond is the payee named in one 
check issued by said Treasurer. The three checks are dated October 
20, 1953. 

Appellant is the Depository for Starr County. 

The above checks were presented to appellant for payment, pay- 
ment was refused and appellees filed their respective suits and prayed 
for judgments against appellant for the amount of the checks, a penalty 
of ten per cent of the amount thereof under the provisions of Art. 2552, 
Vernon’s Ann.Civ. St., and interest. In the alternative appellees prayed 
for a writ of mandamus requiring appellant to pay the checks, a penalty 
of ten per cent and interest. 

Appellant answered in both suits and thereafter appellees filed their 
motions for summary judgments. Appellant filed its answer and affi- 
davits in opposition to appellees’ motions. Summary judgments were 
rendered. 

Appellees are practicing attorneys and as such they appeared in 
various causes both in the trial court and on appeal. Some of these 
causes proceeded to final judgment in 1951, however one cause, Mc- 
Clellan v. Guerra, 152 Tex. 373, 258 S.W.2d 72, was not finally con- 
cluded until June 1953. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 278 
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Under date of February 11, 1952, appellee Raymond filed his claim 
for attorney’s fees with the commissioners’ court of Starr County. This 
claim was for $9,000 and on April 17, 1952, $5,000 was paid on the 
claim which sum is not in question here. On February 14, 1953, an order 
approving the balance of the claim was entered. A warrant was issued 
February 19, 1953, which was registered and later presented to the county 
treasurer who on October 20, 1953 issued a check drawn on appellant 
and payable to appellee Raymond for $4,000. 

Under date of January 12, 1958, appellee Lowe filed his claim for 
attorney’s fees with the commissioners’ court in two separate amounts: 
for $1,500 and for $3,500. On January 15, 1958, the commissioners’ court 
entered its order approving the claims. Thereafter on January 31, 1953, 
two warrants were issued which were registered and were presented to 
the county treasurer and on October 20, 1958, checks were drawn on 
appellant payable to appellee Lowe for the amounts of the respective 
warrants. 

On October 20, 1953, appellees presented their checks to appellant 
for payment, however the checks were not then paid but receipts were 
given for the checks. On November 10, 1953, appellant, by letters re- 
turned the checks to appellees and stated that the checks were being 
returned “as advised by our attorneys.” Appellees’ suits were filed 
November 18, 1953. 

Appellant says that the above warrants and checks are void because: 
they were issued for claims for which Starr county is not liable; they 
were issued for services for which no contract had previously been made, 
and that the same represented 1951 obligations of Starr county the pay- 
ment of which had been enjoined by the terms of a temporary injunction 
issued in the cause of Guerra v. McClellan, Tex.Civ.App., 250 S.W.2d 
241, 245. We quote the order of the Court in that cause: 


“The order of the trial court is reversed and, during the pen- 
dency of this suit, the appellees and each of them are hereby en- 
joined from paying out any sums of money upon 1951 obligations 
of Starr County not provided for in the original budget for the year 
1951, adopted on the 11th day of September, 1950. This injunc- 
tion is dependent upon appellant’s executing a bond in the sum 
of $5,000, conditioned as the law provides.” 


The above cause was affirmed. McClellan v. Guerra, supra. 

The only showing in the record before us relative to the provisions 
for attorney’s fees in the 1951 budget is a provision for $1,000 for such 
fees which sum was exhausted. Further there is no effort made to 
separate the services rendered by appellees during 1951 from such serv- 
ices rendered during other years. 

There is in the record before us the affidavit of the treasurer of Starr 
County stating that on October 20, 1953, there was on deposit to the 
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account of the general fund of the county (the fund against which the 
checks were drawn) more than enough money to pay appellees’ checks 
and all other outstanding registered warrants. 

We recognize that a collateral attack may be made on a void order 
of the commissioners’ court. See 11 Tex.Jur., Sec. 39, p. 566, et seq. 
However appellees’ claims as presented to the commissioners’ court were 
for services rendered to the county and regardless of whether there was 
any prior contract for such services if the same were rendered and were 
accepted by the county then the county was liable for the reasonable 
value of such services even if rendered on a void contract. Austin Bros. 
v. Montague County, Tex.Com.App., 10 S.W.2d 718; Sluder v. City 
of San Antonio, Tex.Com.App., 2 S.W.2d 841, 844, wherein the Court 
said: 

“The rule thus firmly established by the courts of this state rests 
upon the obligation of a municipality to do justice when it has re- 
ceived money, property, or services of another. Under such cir- 
cumstances, the plainest principles of justice require that it should 
not be permitted to receive and retain the benefits of a contract 
without paying the reasonable value thereof. This principle is, 
we think, supported by the great weight of authority.” 


The filing of the claims with the commissioners’ court purporting to 
be for services rendered to the county presented to that Court the duty 
and obligation of examining the claims and of allowing or refusing them. 
The orders before us show the claims were allowed and were ordered 
paid. These orders have the force and effect of a judgment. 11 Tex.Jur. 
p. 680, Sec. 129. Under the circumstances there was presented to the 
commissioners’ court the questions: Whether the services were rendered 
for the benefit of the county? The reasonable value of such services? 
and The receipt by the county of the value of the services? By auditing 
and allowing the claims that Court necessarily adjudicated those ques- 
tions, and in the absence of fraud or collusion, which is not here charged, 
its orders must be given the force of judicial acts. 11. Tex.Jur. p. 680, 
Sec. 129. 

Art. 2552, supra, provides: 


“Tt shall be the duty of the depository or depositories to pay, 
upon presentment at the county seat of the county, or in the case 
of ‘time deposits’ to pay upon presentment after the expiration of 
the period of notice agreed upon, all checks or warrants drawn by 
the county treasurer upon the funds of said county deposited 
with said depository or depositories, as long as such funds shall 
be in the possession of such depository subject to such checks or 
warrants. For every failure to pay such checks or warrant at such 
county seat either upon presentment in case of ‘demand deposits,’ 
or upon presentment after the expiration of the period of notice 
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required in the case of ‘time deposits’ said depository or depositories 

shall forfeit and pay to the holder of such check ten per cent 

(10%) of the amount thereof; and the Commissioners Court shall 

revoke the order creating such depository or depositories.” 

This statute is penal in its nature and must be strictly construed 
and applied. 

The duties of county depositories are regulated by statute and they 
are required to faithfully keep and account for all county funds de- 
posited with them according to law. 

It is suggested in the record that appellant was a party to the fore- 
going injunction proceeding and that appellees were attorneys in that 
cause. The parties here then were not only bound by the injunction 
but had actual notice of all its conditions for which reasons appellant 
should not be penalized for its obedience to that order. That injunction 
prohibits appellant from paying out any funds for 1951 obligations and 
since the checks in question here are, in part at least, for services rend- 
ered in 1951 for which provisions were not made in the county budget 
for that year, they cannot be paid until relieved from the force of that 
order. 

We are mindful of the language of the Court in Guerra v. McClellan 
supra [250 S.W.2d 245] that: 

“In connection with the scope and extent of our holdings, we 
point out that this is not a case involving the priority of claimants 

in and to county funds for particular years, nor is it a case wherein 

a purported creditor is suing upon a claim.” 

However the Court included in its injunction “1951 obligations of 
Starr county not provided for in the original budget for the year 1951.” 

The judgment of the trial court awarding a recovery against appel- 
lant is reversed and judgment is here rendered that appellant pay to the 
legal holders of the three checks the amounts thereof from the general 
fund of Starr County on deposit with it. However no process shall is- 
sue on this judgment until the three checks in question here have been 
released from the force and effect of the above injunction. 

Reversed and rendered with instructions. 


FDIC ISSUES COMPILATIONS OF ASSESSMENT DECISIONS 


On May 13th the Federal Deposit Insurance Corporation issued 
a compilation of some 167 Assessment Decisions for the benefit of 
insured banks. These decisions are interpreted rulings of the Fed- 
eral Deposit Insurance Act and the Rules and Regulations pertaining 
to the Act. They are included in the Federal Register for May 14, 
1955 and became effective as of May 16, 1955. Title 12 Code of 
Federal Regulations. 
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Secret Agreement That Note Would Not 
be Enforced Held Invalid 





In seeking to enforce a promissory note against the maker, 
the Federal Deposit Insurance Corporation which had pur- 
chased the note from a payee bank, was met with the defense 
that the bank president had promised the maker that the note 
would not be enforced against him. The court ruled that this 
defense had no merit and that the note which was complete 
and regular on its face was enforceable by the F.D.I.C. Fed- 
eral Deposit Insurance Corporation v. Wainer, Appellate 
Court of Illinois, 124 N.E.2d 29. The opinion of the court 
is as follows: 














FRIEND, J.—Defendant appeals from an order of the Superior 
Court denying his motion to open a judgment and for leave to defend. 


The judgment, in the aggregate sum of $24,688.74, which included 
$1,255 as fees for plaintiff's attorney, and costs, was based on a note 
held by the Federal Deposit Insurance Corporation (hereinafter re- 
fered to as FDIC) and acquired by it through endorsement of the First 
State Bank of Elmwood Park, Illinois. FDIC purchased the note from 
the First State Bank of Elmwood Park pursuant to the provisions of 
the Federal Deposit Insurance Act (64 Stat. 873, title 12, U.S.C.A. § 
1823 (e) in order to facilitate the assumption of its deposit liabilities by 
another insured bank. The First State Bank of Elmwood Park was 
closed by the auditor of public accounts of the State of Illinois on April 
11, 1953 for examination and adjustment, and thereafter was not al- 
lowed to re-open and resume the banking business. Application was 
made by it to FDIC for financial assistance pursuant to the terms of 
the Federal Deposit Insurance Act. Assistance was granted, and a con- 
tract was entered into with FDIC on May 26, 1953 under the terms of 
which certain of its assets, including the note in question, were sold 
to FDIC. Subsequently First State Bank of Elmwood Park ceased 
to do any further banking business, and as part of the over-all trans- 
action the bank’s deposit liabilities were assumed in toto by a newly 
organized bank, Bank of Elmwood Park, and FDIC is in the course of 
liquidating the assets it purchased from First State Bank of Elmwood 
Park. The transaction by which the note was acquired was an integral 
part of the performance by FDIC of a statutory duty, as directed by 
an act of congress (title 12 U.S.C.A. § 1811 et seq.) 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 650. 
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Defendant’s motion to open the judgment and for leave to defend 
alleged that the note was acquired by plaintiff after maturity and with 
notice of defects and defenses thereto, and that it was acquired by means 
of fraud. In support of these allegations the factual situation underlying 
the transaction was set forth at length and may be summarized as fol- 
lows. Henry J. Beutel, who was president of both the Belmont National 
Bank of Chicago and the First State Bank of Elmwood Park, solicited 
and requested defendant to make a $25,000 deposit of cash in the Bel- 
mont National Bank. This money was delivered to Beutel who issued 
a receipt therefor in the name of the Belmont National Bank on Decem- 
ber 28, 1951. Defendant, on frequent occasions thereafter, sought to 
withdraw the funds but was requested and persuaded by Beutel to 
continue the deposit. Defendant ultimately insisted on obtaining his 
money, and on Beutel’s request and representation that the affairs of the 
bank would be embarrassed, he was, on January 29, 1953, persuaded to 
execute a note payable in fifteen days to the First State Bank of Elm- 
wood Park, in the amount of $25,000, which amount was paid to defend- 
ant. At the time of the execution of the note Beutel said that it would 
be satisfied before maturity by funds due defendant from Belmont Na- 
tional Bank. This agreement was not carried out by Beutel, and after 
the note matured defendant was induced and persuaded to execute a 
new note in the amount of $22,500, payable to the First State Bank of 
Elmwood Park, due in thirty days. This was the instrument upon which 
the judgment in controversy was entered. The reduction was accom- 


plished by the use of $2,560 furnished by Beutel, $2,500 of which was 
applied on principal and $60 on estimated interest. Beutel again at this 
time assured and promised defendant that this note would be satisfied 
with the funds of defendant on deposit in Belmont National Bank. 


Defendant’s affidavit in support of the motion substantially recited 
the foregoing matters, and attached thereto was the original note to the 
First State Bank of Elmwood Park in the sum of $25,000 which was 
marked paid, the receipt of the Belmont National Bank of Chicago 
signed by Beutel as president, and the handwritten memorandum of 
Beutel which accompanied the $2,560 given by him to defendant for 
‘use in reducing the first note by $2,500 and for payment of the $60 
on account on interest. 


In denying the motion to vacate Judge McKinlay held in effect that 
the motion and supporting affidavit presented no meritorious defense 
to the judgment. We think his ruling was correct, for the note in con- 
troversy was given to a bank with the secret agreement that it would 
not be enforced against its maker; under such circumstances the defense 
of want or failure of consideration cannot be set up as a defense by the 
maker in an action by the FDIC, the purchaser of the note from the 
bank. The circumstances of this proceeding come directly within the 
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holding of the United States Supreme Court in D’Oench, Duhme & Co. 
v. Federal Deposit Ins. Corp., 315 U.S. 447, 62 S.Ct. 676, 680, 86 L.Ed. 
956. There FDIC acquired a note from a bank to which it had rendered 
financial assistance. However, it followed the alternative provided 
for in Section 1823 (e), title 12, U.S.C.A., wherein it made a loan to the 
bank rather than a purchase of its assets in order to enable its deposit 
liabilities to be assumed by another insured bank, and thus acquired 
the note sued on as part of the collateral to that loan. The maker of the 
note defended on the ground that it had a side agreement with the bank 
as the result of an understanding that the note was not to be called 
for payment, and that all interest payments were to be repaid. In 
holding the maker liable to FDIC on the instrument, Mr. Justice Doug- 
las, speaking for the court, said: “Plainly one who gives such a note to 
a bank with a secret agreement that it will not be enforced must be 
presumed to know that it will conceal the truth from the vigilant eyes of 
the bank examiners. . . . Moreover, as we have seen, the inability of an 
accommodation maker to plead the defense of no consideration does not 
depend on his commission of a penal offense. The test is whether the 
note was designed to deceive the creditors or the public authority or 
would tend to have that effect.” In concurring, Mr. Justice Jackson 
added: “The Corporation did not simply step into the private shoes 
of local banks. The purposes sought to be accomplished by it can be 
accomplished only if it may rely on the integrity of banking statements 
and banking assets. . . . the corporation has a dual relation of creditor 
or potential creditor and of supervising authority toward insured banks.” 


In Federal Deposit Ins. Corporation v. Alker, 3 Cir., 151 F.2d 907, 
certiorari denied, 327 U.S. 799, 66 S.Ct. 901, 90 L.Ed. 1025, FDIC 
brought suit on a note acquired by it from a bank to which it had lent 
financial assistance. The maker there also defended on the ground that 
he had an oral side agreement with the bank that it would not disturb 
the loan or the pledged collateral until security values had risen to 
such a point that he could recover his equity in the collateral. In affirm- 
ing judgment in favor of FDIC, the court pointed out the similarity 
of the factual situation to the D’Oench case, observing that the differ- 
ences which existed were immaterial, and holding that as the result of 
the secret agreement the defense was not enforceable against FDIC. 


It is significant that the note in the case at bar was regular on its 
face and was given with an alleged understanding not disclosed on the 
records of the bank. 


The two defenses interposed, namely, (1) alleged misrepresentation 
constituting fraud, and (2) want or failure of consideration, are with- 
out merit. The alleged misrepresentation was, at best, one as to future 
intent and could not constitute fraud. May Co. v. Chas. O. Larson 
Co., 304 Ill.App. 187, 26 N.E.2d 139; Brodsky v. Frank, 253 Ill.App. 
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491. The allegation of want or failure of consideration is contradicted 
by defendant’s own statement of the facts. In his affidavit in support 
of the motion to open judgment, defendant alleged that upon his execu- 
tion of the note he was assured by Beutel that the bank would not look 
to him for payment, but that Beutel would satisfy the note from the 
deposit at the Belmont National Bank. 


It is suggested in plaintiff’s brief that defendant may have a valid 
claim against the Belmont National Bank through appropriate action, 
but we are not called upon to decide that issue. The denial of defend- 
ant’s motion was proper; it was not an abuse of discretion on the part 
of the trial judge, and his judgment is therefore affirmed. 


Judgment affirmed. 
BURKE, P. J., and NIEMEYER, J., concur. 





COMMERCIAL CREDIT 
LAW LETTER 


By Tuor W. Kouiz, Jr., Member New York Bar 


Letter from the Editor concerning recent court decisions, statutes and 
opinions in the field of trust recezpts, conditional sales and chattel mortgages. 


GOVERNMENT CONTRACTS 

Many cases of interest to 
bankers and finance company 
officers stand out as warn- 
ings against the careless 
extension of credit. It 
goes without saying that no 
one can be aware of all pos= 
sible legal pitfalls inthis 
highly complicated and in- 
tricate business but there 
are special categories of 
activity where finance of- 
ficers should be particu- 
larly careful. One such 
category is that of govern- 
ment contracts. General- 
ly, it will suffice to say 
that great care should be 
exercised in transactions 
involving any governmental 
agency Simply because spe- 
cial rules apply in this 
field. More specifically, 
it is important to realize 
that when a government is 
involved in a credit trans- 
action the specter of tax 
liability always looms in 
the background. Take a case 
recently decided in the 
Seventh Circuit as an ex- 
ample. 


12 


TRUST RECEIPT— 
LOAN TRANSACTION 

The Public Housing Admin- 
istration contracted to buy 
$17,000 worth of trailers 
from a trailer company. To 
finance the manufacture of 
the trailers the company 
borrowed some $11,000 from 
a bank, assigning the pro=- 
ceeds of the government 
contract to the bank as se=- 
curity under a trust re= 
ceipt arrangement. After 
accepting the trailers the 
government refused to pay 
the bank because the company 
owed in excess of $17,000 in 
back taxes. 

When the bank brought suit 
against the government the 
court rendered a very sim- 
ple decision. Under a Fed- 
eral statute (28 U.S.C.A. § 
1346(c)) the government has 
the right to set off indebt- 
edness against claims pre- 
sented even though thé in- 
debtedness did not arise 
out of the same transaction 
that gave rise to the claim. 
Moreover, this right to set 
off is not diminished by the 
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assignment of a claim to 
some one who later sues the 
government. In other words, 
the government could set off 
its tax claim against the 
amount due under the con- 
tract regardless of whether 
or not suit was brought by 
the trailer company or by an 
innocent assignee of the 
contract who had no knowl- 
edge of the company's tax 
liability. South Side Bank 
& Trust Company ve. United 
States, United States Court 
of Appeals, Seventh Cir- 


cuit, April 19, 1955. 


* * aa 


LEGISLATION 


The legislative mills 
around the country are 
Still turning out a profu- 
Sion of matter touching on 
the field of commercial 
credit. 


—TRUST RECEIPTS 


In California the Uniform 
Trust Receipt Act has been 
amended to include in its 
definition of "buyer in the 
ordinary course of trade" a 
person to whom goods are 
"leased and delivered for 
new value." Another amend=- 
ment sets forth an alterna- 
tive form of trust receipt 
acceptable for filing with 
the Secretary of State, Cal- 
ifornia Laws 1955, Chapter 
292, effective 90 days after 
adjournment. 


LAW JOURNAL 


— INSURANCE 

The Idaho legislature, 
following the lead of many 
other states has passed a 
law to the effect that no 
one in the business of fi- 
nancing the purchase of 
personal property or loan- 
ing money on the security of 
a mortgage can require as a 
condition to such financing 
that the buyer purchase in- 
surance from a particular 
agent or company. Idaho 
Laws 1955, Chapter 103, ef- 
fective March ll, 1955. 


—DISCHARGE OF MORTGAGE 

And in Vermont a new stat- 
ute makes it possible to 
have a mortgage discharged 
by court action where the 
mortgagee is a private cor=- 
poration which has been 
dissolved by operation of 
law or whose charter has ex= 
pired by its own limita- 
tion. Vermont Laws 1955, 
H.B. 149, effective June l, 
1955. 


REPOSSESSION—LIABILITY 
OF ASSIGNEE 

Generally, the reposses-= 
Sion and sale of condition- 
ally sold property is a 
routine matter. There are 
legal pitfalls, though, as 
evidenced by a recent case 
in Tennessee. A conditional 
buyer brought suit against 
the assignee of the condi- 
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tional sale contract alleg- 
ing that since the assignee 
had not advertised the sale 
of the buyer's car after re- 
possession, as required by 
Statute, the assignee was 
liable for all amounts paid 
by the buyer under the con- 
tract. The court ruled, 
however, that the assign- 
ee's liability under the 
Statute was limited to 
amounts paid to it under the 
contract and did not in- 
clude anything paid to the 
original seller who had 
removed himself from the 
transaction by making the 
assignment. Thompson Ve 
Commonwealth Discount Cor- 
poration, Tennessee Court 
of Appeals, March 15, 1955. 


* * * 


LIMITATION OF 
BANK LOANS 


The Attorney General of 
Missouri has issued an 
opinion warning banks that 
they may violate the laws 
limiting the amount of loans 
they may make by entering 
into agreements to purchase 
chattel mortgages, condi- 
tional sale contracts and 
other evidences of obliga- 
tion where such agreements 
have no stated limitation 
in amount. His opinion 
pointed out, however, that 
this possible defect could 
be cured by writing the 
amounts to be purchased into 
the agreements. Opinion by 


LAW JOURNAL 


the Attorney General of 


Missouri, February 1, 1955. 


* * * 


CRIMINAL ACTION BY 
MORTGAGORS AND 
CONDITIONAL BUYERS 


Another warning has been 
issued by the Attorney Gen- 
eral in a different state. 
The Atorney General of Min- 
nesota has pointed out in 
a recent opinion that two 
distinct and separate 
crimes are set forth in a 
State statute which pro- 
vides for the imprisonment 
of a chattel mortgagor who 
sells mortgaged property 
without obtaining the con- 
sent of the mortgagee or who 
fails to tell the buyer that 
the property is mortgaged. 
Moreover, it is not neces- 
sary for the state to prove 
both lack of consent and 
absence of notice to the 
buyer since proof of either 
is enough to establish the 
commission of a crime. 
Opinion of the Attorney 
General of Minnesota, March 
21, 1955. 

Incidentally the statute 
to which this Attorney Gen- 
eral's opinion refers was 
amended at the latest leg- 
islative session. It now 
provides that where at 
least $1,000 worth of prop- 
erty subject to a chattel 
mortgage (or conditional 
sale) is sold without the 
consent of the proper par- 
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ties or without notice of 
the incumbrance to the buy- 
er, or where such property 
is concealed or put beyond 
the reach of parties hold- 
ing the incumbrances, the 
guilty party "may be pun- 
ished by imprisonment in 
the state prison for not 
more than three years." 
Minnesota Laws 1955, Ch. 
407, effective April 17, 
1955. 


INVALIDITY OF LOAN 
WITHOUT HUSBAND'S 
SIGNATURE 

A finance company in Lou- 
isiana has learned the hard 
way that at least under cer=- 
tain circumstances the sig- 
nature of a wife has little 
or no legal effect. MThe 
finance company made a loan 
under an FHA Title I prop- 
erty improvement loan 
agreement but took a note 
in payment for the work done 
with the knowledge that the 
husband had refused to exe=- 
cute a completion certifi- 
cate. Although the wife had 
been induced to sign such 
certificate it was incom- 
plete under Louisiana law 
without the husband's sig- 
nature and as a consequence 
the company had acquired no 
rights under the note. Al- 
lied Building Credits, Inc. 
v. Peirce, Louisiana Court 
of Appeals, Parish of Or- 
leans, April 28, 1955. 
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DEFICIENCY 
JUDGMENT ACT 


A second Louisiana case 
was reported recently which 
demonstrates again that the 
business of commercial 
credit is a highly regulat- 
ed one and that consequent- 
ly all transactions must be 
carried on with an eye to 
the possible effects of the 
Statutes. In this case an 
automobile was sold by a 
dealer who arranged a loan 
from a bank to the buyer 
with a chattel mortgage on 
the car as security. When 
the buyer found he could not 
keep up with the payments, 
he signed an agreement with 
the dealer who had endorsed 
the buyer's note to the 
bank, to have the car sold 
privately by the bank. In 
the agreement the buyer 
consented to pay the bank 
any deficiency remaining 
after the sale but when the 
sale was completed he re- 
fused to make such payment. 

The bank brought suit 
against both the buyer and 
the dealer-indorser for the 
deficiency. The court ruled 
that the Deficiency Judg- 
ment Act protected the 
buyer who was not liable to 
the bank but that this same 
act did not apply to the in- 
dorser who was liable as the 
surety in the transaction. 
The Farmerville Bank v. 
Scheen, Court of Appeal of 
Louisiana, 76 So. 2d 581. 












BANKING LEGISLATIVE 
TRENDS IN THE STATES 





New developments affecting the regulation of banks, small loan and 
finance companies, credit insurance and other related fields, as reported 
from state capitals throughout the country, include the following: 


GEORGIA: Bills introduced in a special session of the Georgia 
legislature, which convened early in June to consider revenue-raising 
proposals, included a measure which would impose a 3 per cent state 
tax on fees, interest, and insurance charged by small loan firms under 
the State Industrial Loan Act of 1955. 


MISSOURI: Governor Donnelly signed into Missouri law two legis- 
lative bills liberalizing restrictions on state banks and trust companies. 

Under one of the news laws, banking institutions are permitted to 
invest in stock of the Federal National Mortgage Association in order 
to reduce the risk on housing project loans. 

The other measure permits banks and trust companies to consoli- 
date small trust funds into one common trust fund in order to save on 
management costs. 


NEBRASKA: An opinion by the Nebraska attorney general’s office 
held unconstitutional a new state law exempting banks from certain 
property taxes. 

The measure, which had been listed in the legislature as LB 254, 
provided that the tax imposed on the capital stock of banks, industrial 
loan and investment companies and trust companies shall be in lieu 
of all other taxes on the tangible or intangible property of such estab- 
lishments, except for real estate and motor vehicles. 

A ruling, written by Assistant State Attorney General Homer L. 
Kyle, asserted the act results in “flagrant discrimination between state 
banks and similar companies, and the ordinary owner of tangible prop- 
erty and taxpayer.” 

The opinion said the act violates state constitutional provisions 
calling for the levying of taxes by valuation uniformly and proportion- 
ately upon all tangible property, and forbidding the exemption of any 
property except as provided in the constitution. 

The act, the opinion further stated, also appears to violate the con- 
stitutional provision forbidding the enactment of a local or special law 
where a general law can be made applicable. 
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NEW JERSEY: A bill which would have permitted state banks 
or trust companies not affiliated with the Federal Reserve System to 
invest in preferred or common stocks was defeated by the New Jersey 
Assembly. 

The measure was sponsored by Assemblyman William E. Ozzard, 
Somerset County Republican, who said it would affect 40 per cent of 
the state bank and trust companies in New Jersey, allowing them the 
same latitude permitted certain other financial institutions, but to a 
more limited degree. It would not have applied to national banks. 

“For several years,” he declared, “we've allowed savings banks, fidu- 
ciaries, various foundations and university trusts to invest on a limited 
basis in common banks. This would permit these state banks to do the 
same, but the amount of investment in any one corporation would be 
limited to 2 per cent of the total percentage they might invest in such 
stocks.” 

The proposal was sharply criticised by Assemblyman G. Clifford 
Thomas, Union County Republican, who said: 

“The Federal Reserve System prohibits its member banks from 
making this type of investment. A wide majority of the bankers of this 
state consider it unsafe to place their depositors’ money at the mercy 
of the stock market with its fluctuations in sum totaling billions of 
dollars.” 

Minority Leader William F. Hyland, Camden County Democrat, 
said the State Banking and Insurance Department opposed the bill 
on the grounds it would discriminate against banks which are members 
of the Federal Reserve. 


NEW MEXICO: Many small loan firms apparently will charge 
less than the maximum legal rates allowed by New Mexico’s new small 
loans law, it was indicated at the initial hearing conducted under the 
new law by the State Bank Examiner’s office. 


It was noted this won’t mean a special break for the borrower, but 
will mean that a lot of firms will merely continue charging past rates 
that were top on the state law previously in effect. 

The new law boosted the maximum to 3% per cent, from 3 per cent, 
on loans up to $150, and increased the top permissible to 3 per cent, 
from 2 per cent, on loans between $150 and $300. 


At least two small loan firms indicated at the first hearing they 
would continue to charge the 3 per cent and 2 per cent, rather than 
go to the new maximum. Special Assistant Attorney General C. R. 
McIntosh said after the hearing that “quite a few” other firms have 
specified similar charges in their applications for new licenses. He 
attributed this trend in part to competitive necessity, and partly to 
public-interest showing on behalf of the community. 
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NORTH CAROLINA: Bills enacted by the North Carolina legis- 


lature included a measure requiring small loan companies to make 
refunds to borrowers on insurance premiums where the loan is paid off 
earlier than scheduled. 

The new law also gives the state banking commissioner clear author- 
ity to regulate the practices of the small loan firms. 


OHIO: A bill to increase the fees assessed by the state for exami- 
nation of banks was passed by the Ohio House of Representatives and 
sent to the State Senate. 

The increased revenues would be used to raise the salary of the 
assistant state superintendent of banks as well as of field examiners. 
No change would be made in the superintendent’s present $7,500 salary. 


PENNSYLVANIA: An opinion handed down in Harrisburg by the 
Dauphin County: Court upheld the Pennsylvania State Banking Board’s 
approval of a cross-county branch bank in the Philadelphia area. 

The cross-county branch establishes a precedent in southeastern 
Pennsylvania which many bankers fear will start a trend toward addi- 
tional branches of city banks in smaller communities. 

The court upheld the board’s granting of permission to the Western 
Saving Fund Society of Philadelphia to open a branch in Upper Darby, 
Delaware County. Except for municipal lines the area in effect is part 
of urban Philadelphia. 

In contesting the board action, the Upper Darby National Bank, 
located four doors from the WSFS branch, asked the court for an 
injunction restraining the state from permitting the Philadelphia bank 
to amend its incorporation articles and authorize the branch, which 
opened March 10, 1954. 

In allowing the branch, the board found that existing banking facili- 
ties in Upper Darby were inadequate. This conclusion was contested by 
Upper Darby National in its appeal to the courts. 

Ruling that the board’s action “was not arbitrary or capricious,” 
the court, in an opinion by Judge William H. Neely, held it is the 
board’s duty to approve branches “if such community in which such 
a branch is to be established is without adequate banking facilities.” 

“This court,” the opinion added, “has no power to disturb the man- 
ner in which the banking board exercised its discretion in this case.” 


TEXAS: Two anti-loan shark bills died in the Texas House of Repre- 
sentatives after having previously passed the State Senate. The two pro- 
posals were dropped for lack of time to consider them as the legislature 
reached its adjournment stage. 

One of the measures would have provided jail terms for persons who 
charge more than 10 per cent interest. The other would have required 
those making loans of $200 or less to file sworn statements with the 
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secretary of state that they are not charging more than 10 per cent. 
Penalty under the latter would have been a fine of $500 to $2,500. 

Both measures won Senate approval after a proposed state constitu- 
tional amendment to permit passage of a small loan regulatory law had 
bogged down. They were dropped in the House, however, when an 
adjournment resolution was adopted. 

In another development, the Texas Senate adopted a resolution re- 
questing the State Legislative Council to study the state’s usury laws 
with a view to making stronger penalties on loan sharks. 

Sponsored by Senator Grady Hazelwood of Amarillo, this resolution 
said: “There is not sufficient law now in force in this state regulating or 
punishing loan brokers who wilfully violate the laws of this state. Per- 
sons in this business are taking advantage of the wage-earner borrowers 
by charging high and usurious rates of interest.” 


WISCONSIN: A resolution calling for a state legislative interim 
study of branch banking was given final passage by the Wisconsin 
legislature. The resolution was amended prior to adoption to include 
drive-in banking among the matters to be studied. 

The Wisconsin lawmakers earlier had rejected several controversial 
bills dealing with the branch banking issue. 

Such banking currently is banned in the state, except for the opera- 
tion of branches in existence before the prohibiting legislation was en- 
acted. Neghborhood banks opposed the movement to allow branch 
banking. 

The study resolution represented a compromise on the issue. The 
resolution calls for a separate study of banking in Milwaukee County. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


By Laws of Savings Bank Upheld: Passbook or Bond Required 


Estate of Kropac, New York County Surrogates Court, N.Y.L.J. 
January 17, 1955 . 


Is it unreasonable for a savings bank to require in its by laws that 
an account be paid only upon the presentation of a passbook or the 
giving of an indemnity bond? A court has answered that this is not an 
unreasonable regulation and that payment should be made only if one 
of these two requirements is fulfilled. 

The bank had been sued by the ancillary administrator of a foreign 
decedent who brought a discovery procedure in the probate court asking 
that the bank be required to pay over the account without the passbook 
which could not be found. The court ruled that since it was possible 
for the administrator to get an indemnity bond protecting the bank 


against a possible claim by a person presenting the book after payment 
was made to the estate, the bank by-law requiring the bond was not 
unreasonable. 


Payment of Intestate’s Bank Account to Surviving Relatives 


Georgia Laws Chapter 104, Section 1, Effective February 21, 1955 


Under an amendment of Georgia statutes, banks holding accounts 
of persons dying intestate may pay up to $1,000 of such accounts to 
specified relatives and the receipt of the person receiving such funds is 
sufficient to relieve the paying bank of liability. 


Corporate Trustee Refused Permission to Resign 


Matter of Henry S. Schendel, Surrogate’s Court of Suffolk County, 
New York, December 22, 1954, N.Y.L.J. p. 9 


Where a difference of opinion arose between a corporate trustee and 
individual trustees and beneficiaries of a trust and where the request of 
the corporate trustee to resign was refused, the court pointed out that 
as had been stated in an earlier New York case, Matter of Garland, 159 
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Misc. 333, “the corporate trustee owed a greater duty to the decedent 
than to be pleasant to his famiiy.” 


Current Reading and Reference Material 


BOOK: How to Work with Internal Revenue Code of 1954. Journal 
of Taxation, Inc. 33 W. 42d St. New York 36, N. Y. Includes analyses 
of gift, estate and fiduciary income taxation and sections on pension 
plans, profit sharing and deferred compensation. 

ARTICLES: Internal Revenue Code of 1954: Estate Planning, A. 
James Casner, Harvard Law Review, December 1954. Contains dis- 
cussion of revocable trusts, income, estate and gift tax modifications, 
life insurance programming and examples involving the new Clifford 
rules. Income Taxation of Estates and Trusts, William K. Carson: New 
York Certified Public Accountant. December 1954. 


Executor Must Receive Interest on Estate Funds 


Estate of Berg, New York County Surrogate, 133 N.Y.L.J. 9 
In a brief opinion and without explanatory comment, the New York 
County Surrogate has ruled that the executor of an estate be surcharged 
for an account equal to savings bank interest for a year on cash belong- 
ing to the estate which had remained “needlessly unproductive” for this 
period of administration. 


Suit Against Executors in Federal Court Restrained by State Court 


Estate of Craig, Pennsylvania Supreme Court, January 3, 1955 

Can an executor who has a statutory duty to account for estate 
funds in a state court be required to account also in a federal court? 
The Supreme Court of Pennsylvania has answered the question in the 
negative. It ruled that the Pennsylvania Orphan’s Court had exclusive 
jurisdiction over the accounting and distribution of a decedent’s estate 
and that therefore the federal court could not possibly have jurisdic- 
tion to decide who was entitled to decedent’s property. The state court 
accordingly restrained the beneficiaries from proceeding with their 
action against the executor in the federal district court. 


Trust for Charitable and Other Purposes Held Invalid 


Goetz v. Old National Bank of Martinsburg, West Virginia, 
Supreme Court of Appeals of West Virginia, 84 S.E.2d 759 


A rather unusual decision has been handed down by a West Virginia 
court. Decedent’s will provided in part that the residue of her estate 
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was to devolve upon certain banks “to distribute and pay over the 
same unto such religious, charitable, scientific, literary, educational, or 
fraternal corporations and associations as they may, in their discretion, 
select and determine.” The court ruled that the entire trust created 
by this provision failed because it was impossible to determine which 
part of the trust was meant to be charitable and which part was meant 
to be for profit. 


New York Prepares to Aid Small Banks 
A new plan has been adopted in New York to help banks which are 
too small to maintain their own investment departments. It calls for 
the creation of a mutual fund which will provide the benefits of a common 
trust fund for participating fiduciary institutions. Investments by the 
fund will be limited to New York legals. It is estimated that approxi- 
mately fifty banks will participate in the fund which is expected to 

start with subscriptions of approximately 3 million dollars. 


Expression “Net Income” Does Not Include Capital Gains 


In re Gingold, Surrogate’s Court, Queens County, New York, 132 N.Y.L.J. 7 


Decedent’s will which created a trust of his estate, used the expres- 
sion “net income” which the trustees claimed included profits realized 
from the sale of trust capital assets. In refusing to accept this con- 
tention, the court stated, rather tersely, “We have, however, been di- 
rected to no portion of decedent’s testimony so intimating, nor has inde- 
pendent scrutiny disclosed anything to deprive the phrase of its accepted 
meaning which excludes capital gains.” 


Withdrawal from Bank Account by One Apparent Joint Tenant 
Before Death of the Other 


Mescall’s Estate, New York Surrogate’s Court, Westchester County, 
132 N.Y.L.J. 15 

When decedent sold her house to a husband and wife the latter 
agreed that decedent was to receive free room and board from them 
during her life. At about the same time decedent transferred $3,500 
from her own bank account to an interest account in the same bank, 
such account being in decedent’s name and/or the wife and payable 
to either or the survivor. Upon decedent’s death only $800 remained 
in the joint account, and it also developed that $2,000 of this account 
was transferred to another interest account in the name of the husband 
and wife. Decedent’s executor sued to recover the sums in both bank 
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accounts and also $1,000 which the wife had withdrawn from a savings 
account of decedent pursuant to written authorization of decedent 
three weeks before her death. The wife testified that the $3,500 
account and the subsequent $2,000 joint account with her husband 
had both been set up for decedent’s benefit, the former to save decedent 
having to go to the bank in person and the latter for decedent’s use 
if she needed it. She also testified that she had given the $1,000 with- 
drawn from the savings bank to decedent, but there was no explana- 
tion of why decedent only had $2.47 cash in her personal effects at 
death. 

The court held (1) since there was no proof that the $2,000 account 
in the name of husband and wife was ever used for the benefit or use 
of decedent the executor should recover the sum. The transfer was 
made for the specific purpose of benefiting decedent and this negatives 
any intention by decedent to make a gift, (2) Under Section 134 of the 
New York Banking Law there is a presumption that the interest of 
co-depositors is that of joint tenants with the survivor entitled to the 
entire balance. With savings accounts this presumption is conclusive, 
but with deposits in commercial banks or trust companies the presump- 
ton is rebuttable by contrary proof. Here the admitted purpose of the 
original $3,500 account was to facilitate withdrawals for decedent who 
couldn’t go to the bank herself. This negatives any intent to create 
a joint account and the funds so deposited were the sole property of 
decedent. Hence the executor is entitled to the $800 balance in the 
account, (3) Although the $1,000 withdrawn from the savings bank 
remains unaccounted for, it was withdrawn pursuant to decedent’s 
authorization and the executor is not entitled to it. 


Trustee Bank Allowed Reasonable Interest on Mortgage 
Trust Property 


Walsh’s Estate, Appellate Division, New Jersey Superior Court, 
108 A. 2d 652 

The trustee bank, in order to prevent foreclosure on the testator’s 
mortgaged homestead, took over the mortgage, paying full value to the 
mortgagee. Thereafter the trustee charged the trust estate interest on 
the mortgage at the same 6% rate fixed in the mortgage. The trust 
income beneficiary objected to the trustee’s accounting, claiming that 
the trustee was not entitled to interest from the trust estate. The 
court held that circumstances justified the trustee in acquiring such a 
mortgage and in such a case the trustee is entitled to interest. How- 
ever, the interest charge must be reasonable and the 6% rate charged 
here was excessive when compared to the current interest rate on simi- 
lar mortgages. The rate to which the trustee is entitled at any given 
time is the rate of a reasonable return on a similar mortgage. 
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Delivery of Property to Life Tenant by Executor 
Discharges Obligation 


Old Colony Trust Co. v. Swift, Supreme Judicial Court of Massachusetts, 
112 N.E. 2d 757 


Decedent bequeathed certain articles of personal property to his 
wife for her use during her life and upon her death to certain relatives 
should they survive. The will relieved the wife from liability for waste 
or for failure to insure. The executor bank filed its final accounting, 
showing therein that it had distributed the articles to the wife. The 
remaindermen objected to the accounting as a final one, contending 
that title to the articles remained in the executor until final distribu- 
tion to the surviving remaindermen. The court held that the wife was 
entitled to possession and control of the property without giving secur- 
ity, and the executor had no express or implied duty to take charge 
of the property at the wife’s death. The account was allowed as final. 


Trustee Negligent in Not Investigating Beneficiary’s Marriage 


Rodgers v. Herron and The Citizens & Southern National Bank of 
South Carolina, Supreme Court of South Carolina, 85 S.E. 2d 104 


The terms of a testamentary trust provided that decedent’s widow 
should be life beneficiary until her death or remarriage and, upon her 
death or remarriage, the income to her children in equal shares. The 
widow entered into a common-law marriage, and some time thereafter 
the trustee bank was informed of this by the children. When the bank 
refused to investigate their charge and change the trust income pay- 
ments from the mother to them, the children brought an action to 
compel payment. The court held that while the trustee was not liable 
for payments to the mother prior to receiving information of the alleged 
common-law marriage, the ordinary care, diligence and prudence required 
of a fiduciary imposed a duty on the bank once it knew of a possible 
marriage to cease payments at once, investigate the mother’s marital 
status and, if a probable case of common-law marriage appeared, seek 
instructions from the court. In failing to do this the bank was negli- 
gent and should be surcharged for payments from the date it had 
knowledge of the facts, 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 


Estate Tax Savings Possible Under New Code 


Bank trust departments should pass on to their customers tax sav- 
ings possibilities under the 1954 Internal Revenue Code. One such 
saving is permitted by a transfer of a husband’s life insurance policy to 
his wife or children even though he continues to pay the premiums. If 
the husband wants to make such a gift and still be certain the policy 
is not surrendered for its cash value, he of course can make a gift of 
the policy in trust and effect the same saving in his estate tax. 


Creator of Trust Taxed Where no Control of Income is Lost 


Morris Moskin v. Commissioner, United States Court of Appeals, 
Second Circuit 

A taxpayer created trusts for his children but maintained effective 
control over trust funds. He commingled dividends on the stock with his 
own money, voted the stock without the trustee’s proxy and invested 
trust funds as he thought best. A federal district court decision which 
was affirmed by the Court of Appeals in the Second Circuit, indicated 
that income diverted to the trusts was taxable to the taxpayer under 
Internal Revenue Code Section 22(a) since there had been no loss 
of control over the corpus of the trusts or the trust income even though 
formalities for creating the trusts had been followed. 


Tax on Bank Stock Violates State Constitution 


Omaha National Bank, First National Bank of Omaha and United States 
National Bank of Omaha v. Heintze et al, Supreme Court of 
Nebraska, 67 N.W. 2d 753 

Three banks in Omaha were successful recently in persuading the 
State Supreme Court that a tax on their stock violated the Nebraska 
Constitution. The court ruled that a tax of eight mills on a dollar of 
bank stock was unconstitutional when the comparable tax on corpora- 

CURRENT READING AND REFERENCE MATERIAL. For recently published 


reading material concerning trusts and estates and the 1954 Internal Revenue Code, see 
Trust Decisions, page 521. 
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tion stock was only four mills. This difference in rate was contrary 
to the rule of uniformity of taxes on intangibles in the same class re- 
quired by the constitution. 


Deposits in Mutual Savings Banks Not Subject to Estate Tax 


Revenue Ruling 54-623 

Funds deposited in New York mutual savings banks by a nonresi- 
dent alien not doing business in the United States at the time of his 
death are not subject to a federal estate tax under the 1954 Internal 
Revenue Code Sec. 861 (a) (1) (A). Likewise interest on such de- 
posits is not subject to income tax under the Code. This is true also 
of mutual savings banks in other states if the depositor is not a share 
member. 


Sale of Notes Gives Rise to Ordinary Income Rather than 
Capital Gain 


Northern Minnesota National Bank v. Commissioner, 23 United States 
Tax Court No. 48 

Is profit on the sale, ten days prior to maturity, of non-interest 
bearing notes issued at substantial discount from their face value taxable 
as ordinary income or as capital gain? According to the Tax Court 
ruling in a recent case it is taxable as ordinary income. The Court gave 
as its reason that this was merely the sale of the rights to interest in- 
come which rights, if they had been held until maturity would have 
become ordinary income and therefore taxable as such. The sale just 
prior to maturity did not change the ordinary income aspects of the 
rights. 


Right to Grant Additional Powers to Trustee Makes Trust Taxable 


Fidelity Union Trust Company v. The United States, United States 
Court of Claims, No. 110-53, 1954 

Internal Revenue Code Section 811 (d) (2) requires inclusion of trust 
property in a decedent’s gross estate “where the enjoyment thereof was 
subject at the date of his death to any change through the exercise 
of a power, either by the decedent alone or in conjunction with any 
person, to alter, amend or revoke .. .” the terms of the trust. Under 
this section the Court of Claims has ruled that trust property. was in- 
cludible in a decedent’s gross estate where his trust instrument pro- 
vided that the trustee should have “such additional powers as the 
Grantor (decedent) . .. may grant to it.” The executor argued that 
“such additional powers” meant only further power for the trustee to 
sell or reinvest trust funds but the court held the instrument did not so 
limit the grant of additional powers. 
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Note on Recent Tax Legislation 


In reviewing some of the 1954 state tax legislation it appears that 
there were many changes which had an effect on bank and financial 
institution taxes. A few of these changes were as follows: 

ARIZONA: Chapters 78, 79 and 80 respectively make the Income 
Tax Act of 1954 applicable to banks, investment companies and build- 
ing and loan associations. Effective July 9, 1954. 

MICHIGAN: Federal savings and loan associations in Michigan 
must file an Annual Report by September 1, 1954 and an annual fee 
of 1/4 mill on each dollar of paid in capital, legal reserve and any other 
loss reserve will be levied. Act 180, Effective June 30, 1954. 

Act 157 and 158 respectively set forth the annual fees to be paid by 
domestic savings and loan associations and by foreign building and loan 
and savings and loan associations. Effective April 30, 1954. 

MISSISSIPPI: This state has levied a privilege tax on foreign 
banking corporations and trust companies acting as administrators. The 
tax is equal to the one on Mississippi banks and trust companies. 


Proceeds of Insurance Policies Not Fully Includable in 
Gross Estate 


Estate of Bowers, Security-First National Bank of Los Angeles, Executor v. 
Commissioner, 23 United States Tax Court No. 114 

Under a property settlement which was incorporated into a court 
decree, decedent maintained two life insurance policies payable to his 
former wife. His only interest in the policies was a right to the dividends 
and a reversionary interest of less than five per cent. Under these 
circumstances, the Tax Court ruled that decedent had no incidents of 
ownership in the policies within the purview of Internal Revenue Code 
Section 811 (9) (2) (B) and thus concluded the proceeds of the policies 
were not includable in the deceased husband’s gross estate under this 
section of the Code. 


Excise Tax to be Considered in Calculating Estate Tax 


Revenue Ruling 55-71 


A recent revenue ruling states that since the existence of a Federal 
Excise Tax on jewelery, furs and related articles sold by dealers is an 
item which tends to increase the amount at which an individual or 
estate would be willing to sell such property, the excise tax should be 
a relevant factor in determining the market value of the property for 
federal estate tax purposes. 
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Bank Not Held to Original Book Valuation of Property 


First National Bank of Birmingham v. Alabama, Alabama Supreme Court, 
77 So. 2d 653 


Prior to the passage of an Alabama excise tax on banks a bank 
bought certain property, valuing such property on its books at a lower 
figure than the actual value. After passage of the excise tax the bank 
sold the property and the State taxing authority determined the bank’s 
tax on the basis of the value of the property as it appeared on the 
bank’s books. The bank contended that it need not be limited to 
the book value of the property in proving its cost and introduced 
testimony showing that the property had actually cost much more 
than the book figure showed. 

The court held that real facts, not bookkeeping entries control the 
determination of taxable income. Account books are evidence of the 
facts of a transaction but are neither indispensable nor conclusive for 
or against a taxpayer or the government. They may be offered in 
evidence by the taxpayer to support his return or by the government 
as an admission by the taxpayer against his own interest. Inasmuch 
as the evidence introduced by the bank showed that the actual cost 
of the property was greater than the book cost relied upon by the 
State, assessment of a tax deficiency by the State was erroneous. The 
court also noted that since the Alabama excise tax was levied after the 
purchase of the property, the bank’s low book valuation then had 
nothing to do with misrepresentation for tax purposes and should not 
now prevent the taxpayer from proving the real cost of the property. 


Nebraska Law Exempting Bank Property from Taxation 
Unconstitutional 


Opinion of the Nebraska Attorney General, April 21, 1955 


A recent Nebraska statute, L.B. 254, Laws of 1955, provides that 
the tax levied on the capital stock of banks, industrial loan and invest- 
ment companies and trust companies is in lieu of all other taxes on 
the property, tangible or intangible, of such banks and companies, 
except taxes on real estate and motor vehicles. It is the Nebraska 
Attorney General’s opinion that L.B. 254 violates those Nebraska con- 
stitutional provisions which (1) require that all taxes be levied by 
valuation uniformly and proportionately upon all tangible property 
(2) forbid the exemption of any property from taxation except as 
provided in the constitution and (3) forbid the enactment of a special 
law when a general law can be made applicable. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Business Outlook 


HIGH degree of general opti- 

mism prevails throughout the 
country and most economic indica- 
tors show that business has re- 
bounded strongly from the dip in 
the last half of 1953 and first half 
of 1954. However, some weak 
spots in the business picture are 
evident and the future contains 
dangers which may arise, according 
to the Monthly Digest of Steven- 
son, Jordan & Harrison, manage- 
ment engineers. 


The high rate of automobile 
production, for example, is not 
expected to continue throughout 
the year. Vigor of the recovery 
since last November has largely 
been due to an abnormally high 
level of auto output, sparked by 
earlier than usual introduction of 
1955 models and their strong ap- 
peal to the public. In turn, this 
created a strong demand for steel, 
rubber, glass and many other ma- 
terials. 

Also, the current record rate of 
residential construction may not 
continue throughout the year; in 
some localities, the supply of hous- 
ing units appears to be catching up 
with demand. Labor costs are ris- 
ing appreciably, both with respect 
to the average hourly wage rate 
and fringe benefits. Furthermore, 
the private debt situation, while 
not presently dangerous, is po- 
tentially so. In 1951, total per- 
sonal debt per capita was $779, 
which was roughly 53 per cent of 


per capita annual disposable in- 
come of $1,464; in 1954, the cor- 
responding debt figure was $985, 
or about 63 per cent of per capita 
disposable income of $1,556. 

Rising unemployment, or a drop 
in the ability or willingness of in- 
dividuals to continue their present 
high rate of borrowing and spend- 
ing, could prompt a contraction in 
business activity. Credit inflation, 
in the mortgage and installment 
fields, could also cause trouble 
unless kept under control. When 
such conditions may arise, no one, 
of course, can foretell. 

As the Monthly Digest points 
out, the industrial and financial 
indices are pointing upward, but 
the trend is flattening out. It is 
quite probable that the summer 
will witness some slackening of 
productive activity and that, dur- 
ing the third quarter, over-all busi- 
ness activity may not advance 
much, if any, from the present 
level. Business managers are cau- 
tioned to watch developments 
carefully and to avoid excessive 
optimism. The important ques- 
tion, we are reminded, is this: Is 
the present advance in activity in 
other lines strong enough to sus- 
tain the present rise in general 
business activity if auto, steel and 
construction output should slacken? 
It is conceded, nevertheless, that 
a serious reversal of general trend 
is unlikely and that 1955 should 
be the best business year in his- 
tory. 


Underlying the 


strength of 
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economy is expected to continue 
through 1956. A high level of total 
construction is predicted, even if 
home building declines. Road 
building and the high and rising 
level of business capital outlays for 
expansion and improvement are 
expected to provide the necessary 
support. Consumer spending, by 
virtue of tax reductions, is likely 
to be increased. 

The impact of East-West peace 
discussions on the business outlook 
is appraised by William R. Biggs 
of the Bank of New York. Even 
though real progress may be re- 
ported by the end of the year, he 
does not expect that defense ex- 
penditures will be much below the 
current annual level of $40 billion. 
Because of administrative diffi- 
culties and the very nature of the 
program, the Bank of New York 
economist deems it “nearly im- 
possible” to reduce expenditures 
substantially by the end of 1955. 
Furthermore, such reduction is 
based on the unlikely assumption 
that the Administration wants to 
pursue such a course of action. 
However, as a result of discussions 
about progressive disarmament, 
some reduction in security expenses 
could occur in the fiscal year 1957. 

The forthcoming 1956 election, 
Mr. Biggs believes, will find both 
political parties pledged to tax 
reductions, and these cuts will 
probably be greater than those in 
prospect without the so-called 
“peace” background. Thus, a 
major lessening of tensions should 
lend additional impetus to further 
tax cuts next year. Any near-term 
reductions in defense expenditures 
are expected to be more than offset 
by tax reductions. 

An improvement in confidence, 
in convertibility of foreign cur- 
rencies and foreign trade would 
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also accrue from an abatement of 
world tensions. This improvement 
in international conditions could be 
a major factor in the outlook for 
business. 


For the near-term, Mr. Biggs 
expects a moderate decline in busi- 
ness for the third quarter. Resulting 
from some over-production in the 
automobile business, it should be 
cushioned by an increase in capital 
expenditures and a high level of 
consumer spending. “Because of 
the upward trend of these expendi- 
tures and the outlook for tax re- 
duction, the prospect for 1956 still 
seems favorable,” he declares, “and 
..... the lessening of cold war 
tensions should by no means be a 
negative factor.” However, at- 
tention is directed to the record 
rate at which private debt is being 
incurred for the purchase of hous- 
ing and consumers’ durables; it is 
observed that a reduction in this 
rate of increase would tend to 
moderate the stimulus to consumer 
spending stemming from tax re- 
duction. 


Estate Planning 


The fifteenth annual edition of 
Investment Companies, published 
by Arthur Wiesenberger & Com- 
pany, members of the New York 
Stock Exchange, contains an inval- 
uable chapter on “Estate Planning 
for Life—and Death.” A unique 
feature is the presentation of 
specific “how-to-do-it” examples 
which should be useful to most 
investors. , 

Large sums of money are not 
necessary to build a worth-while 
estate, says Mr. Wiesenberger, al- 
though this may be true for the 
person who waits until late in life 
to get started. “Time and intelli- 
gent planning, combined with the 
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will power to carry out a plan,” he 
comments, “are both more import- 
ant than the number of dollars in- 
volved.” 

It is suggested that a careful 
integration of insurance with in- 
vestments can provide most people 
with a maximum of protection and 
benefit at the lowest cost. Life 
insurance is important because it 
guarantees the insured and his 
beneficiaries a fixed number of dol- 
lars. On the other hand, invest- 
ment company shares are recom- 
mended as a hedge against inflation 
and a decline in the purchasing 
power of savings. 

The financial planner, it is 
pointed out, cannot afford to ignore 
the fact that the dollar has fluc- 
tuated widely in purchasing power 
during the past hundred years, and 
that the dominant trend has been 
downward. Since investment com- 
pany shares represent ownership 
of physical properties and earning 
capacity, they tend, in a broad 
way, to reflect changes in price 
levels and the cost of living. In 
this connection, Mr. Wiesenberger 
declares that the intelligent fin- 
ancial program is based on a bal- 
ancing of risks—the risk of dollar 
loss and the risk of loss of purchas- 
ing power. Specifically, Accumula- 
tion Plans, now available for use 
with the majority of Mutual 
Funds, are recommended as pro- 
viding the “ideal accompaniment 
to life insurance policies in long- 
term financial planning.” 

Total investment company as- 
sets today total almost $8 billion. 
Growth has been phenomenal, the 
1940 total of such assets amounting 
to only $1 billion. In 1954, growth 
was nearly $2 billion, and it is 
estimated that total assets of such 
companies will aggregate $20 bil- 
lion by 1960. 
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Banking, 1965 


Based on fairly conservative 
assumptions with respect to addi- 
tions to the labor force and rising 
productivity, Gross National Prod- 
uct in 1965, in terms of 1955 prices, 
is expected to range somewhere 
between $500 to $550 billion. The 
lower of these two estimates would 
represent an increase of more than 
one-third from present levels, and 
the only possible obstacle to its 
achievement would be a depression 
of the type experienced in the ’30s. 


It is apparent, states Dr. E. 
Sherman Adams, Deputy Manager 
in charge of the Department of 
Monetary Policy of the American 
Bankers Association, that such an 
expansion in production must be 
accompanied by a substantial in- 
crease in the amount of money on 
deposit in the banks. Demand 
deposits, he remarks, should expand 
at least as rapidly as Gross Na- 
tional Product; the rise in time 
deposits, in the light of recent 
trends, may be considerably faster. 

An increase of $60 to $70 billion 
in total commercial bank deposits 
by 1965 does not seem unreason- 
able to Dr. Adams, since it allows 
for a possible decline in the rate 
of increase in savings deposits and 
assumes little change in Govern- 
ment and interbank deposits. Im- 
portant implications flow from a 
prospective 35 to 40 per cent rise 
in deposits for the banking system, 
according to this monetary expert. 
Unless reserve requirements were 
lowered, he points out, the Federal 
Reserve would have to supply the 
banking system with huge quanti- 
ties of additional reserves. Other- 
wise, the banks could not meet the 
nation’s needs for additional bank 
deposits and currency. Federal 
Reserve open-market operations 
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could not supply the additional re- 
serves since such a procedure would 
require a great increase in the 
System’s already huge holdings of 
Federal securities. “The chances 
are, therefore,” concludes Dr. 
Adams, “that the Federal Reserve 
authorities will continue to work in 
the direction of lower reserve re- 
quirement ratios and that by 1965 
these ratios may be appreciably 
lower than they are today.” Even 
more significant, he notes, is the 
fact that a $60 to $70 billion in- 
crease in deposits obviously implies 
a corresponding expansion of bank 
loans and investments. 


With respect to interest rates, 
Dr. Adams believes they will not 
return to the low level of the ’30s, 
when business stagnated and an 
enormous quantity of excess re- 
serves was created by the huge in- 
flux of gold which followed dollar 
devaluation. At that time, the Fed- 
eral Reserve System was unable to 
eliminate these excess reserves be- 
cause its portfolio of Governments 
was too small to permit contraction 
by open-market sale. Today, how- 
ever, the Reserve’s portfolio is 
more than ample to enable it to 
offset the effects of any possible 
increase in our monetary gold 
stock. 


While this background does not 
afford much of a clue as to the 
long-range trend of interest rates, 
it does suggest that the direction 
will be determined chiefly by mar- 
ket forces of supply and demand. 
In this connection, Dr. Adams calls 
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attention to the tremendous pros- 
pective demand for capital goods, 
as well as the probable strong de- 
mand for credit to finance home 
building and other types of con- 
struction in the next decade. In 
the early ’60s, the formation of new 
families is expected to increase 
rapidly (the bumper crop of babies 
born during World War II will be- 
come brides and bridegrooms) . The 
materialization of these demands 
for capital should have a firming 
effect on interest rates. 

Another consideration, Dr. 
Adams comments, is that interest 
rates today may still be suffering 
from the effects of the prolonged 
period of abnormally easy money. 
Increases that have taken place 
since 1946 have largely represented 
a long delayed adjustment from a 
“sub-subsistence level” and some 
further adjustment may be needed 
to reflect the return of more normal 
supply-demand relationships. With 
the return of a more normal situa- 
tion in the money markets, bank- 
ing costs have again become an 
important determinant of rates on 
business loans. 

Dr. Adams feels that bank lend- 
ing rates may still be in the process 
of “readjusting upward.” No one 
knows, he admits, where interest 
rates will be in 1965. However, 
assuming that it is a vear of normal 
good business—neither boom nor 
recession—he believes that the gen- 
eral level of interest rates, and es- 
pecially bank lending rates, may 
be somewhat higher than it is 
today. 
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It’s actually easy to save money— 
when you buy United States Series E 
Savings Bonds through the automatic 
Payroll Savings Plan where you work! 
You just sign an application at your 
pay office; after that your saving is 
done for you. And the Bonds you re- 
ceive will pay you interest at the rate 
of 3% per year, compounded semi- 
annually, for as long as 19 years and 
8 months if you wish! Sign up today! 


Safe as America — 
US. Savings Bonds 


A bullet 
sang through 


her sleeve 


O* THAT DARK DAY at Antietam, 
when Blue and Gray fought to a 
bloody standstill, a bullet sang through 
her sleeve and killed the wounded sol- 
dier she was caring for. 

And later, at Fredericksburg, where 
the dying lay frozen to the ground, a 
shell fragment tore her clothing but 
could not frighten her from working 
while the battle raged. 


It is not surprising that after the war 
this slender determined woman founded 
the American Red Cross almost single- 
handed. For Clara Barton had become 
an artist at meeting grim disaster. 

Like Clara Barton, today’s Amer- 
icans still meet trouble with skill and 
resolution. For her great qualities still 
live in the American people. And the 
simple fact that these people are the 
real guarantee standing behind our 
country’s Savings Bonds tells you why 
these Bonds rank among the world’s 
finest investments. 

Why not join the millions who are 
now guarding their futures by investing 
in, and holding, U.S. Savings Bonds? 
Start today! 
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